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Association Activities 


THE HONORABLE OSWALD D. HECK, Speaker of the Assembly, spoke 
under the auspices of the Committee on Post-Admission Legal 
Education, Orison S. Marden, Chairman, on “The Duty of the 
Legislature to Improve the Courts.” Speaker Heck is completing 
his goth year as Speaker of the Assembly. 


e@o 


I, ROBERT FEINBERG, Chairman of the Committee on Labor and 
Social Security Legislation, represented the Association at hear- 
ings of the New York State Inquiry on Welfare Funds. It was 
indicated at the hearings that the recommendations of the Super- 
intendent of Insurance would be similar to those made by the 
Association’s Committee. The Committee also has under con- 
sideration the Uniform Arbitration Act. 


°e@o 


AT THE January meeting of the Committee on Courts of Superior 
Jurisdiction, S. Hazard Gillespie, Jr., Chairman, Judge Sylvester 
Ryan of the United States District Court was the guest. Judge 
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Ryan discussed with the Committee calendar conditions in the 
Court and the progress being made in reducing pending cases, 
At the February meeting Presiding Justice David W. Peck was 
the guest of the Committee. 

o@o 


““PRE-TRIAL PROCEDURES in the Federal Court” was the subject of 
a very well attended symposium sponsored by the Section on 
Litigation, Edward C. McLean, Chairman, of the Committee on 
Post-Admission Legal Education. Speakers were Judge Harold R. 
Medina and Judge Irving R. Kaufman. A demonstration ofa pre. 
trial conference was given by Emil K. Ellis and Edward B. Wal. 
lace. Judge Archie O. Dawson presided over the demonstration. 


o@o 


THE SPECIAL COMMITTEE on the Family Part of the Supreme 
Court, Merrell E. Clark, Jr., Chairman, has announced the ap 
pointment of Mrs. Sylvia L. Golomb to the position of full-time 
social worker for the Family Part. The Part is now sitting in the 
Criminal Courts Building, where Mrs. Golomb has her office. 


o@o 


THE SECTION on Taxation, R. Palmer Baker, Jr., Chairman, of the 
Committee on Post-Admission Legal Education is sponsoring a 
series of three panel discussions on Real Estate Transactions and 
The Federal Income Tax. The first two, held in February, dealt 
with forms of doing business and corporate liquidations and 
distributions. The March panel has for its subject ‘Special 
Problems.” 
o@o 


THE ANNUAL Association Night Show, sponsored by the Commit 
tee on Entertainment, Roger B. Hunting, Chairman, will open on 
March 1g and run through March 23. The show this year isa 
revue and announcements have been mailed to the membership. 
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The Committee on Entertainment will sponsor a ball on April 
90 with music by Ben Cutler’s orchestra. 


o@o 


THE COMMITTEE on Federal Legislation, Arthur L. Newman, 
Chairman, will shortly release a report on proposed legislation 
dealing with the jurisdiction of the federal courts in habeas 
corpus proceedings. 
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The Calendar of the Association 
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for March and April 


(As of March 8, 1956) 


Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 

Dinner Meeting of Committee on Defense of the Consti- 
tution 

Meetings of Committee on Federal Loyalty Security Pro- 
gram 

Dinner Meeting of Committee on Taxation 

Meeting of Section on Wills, Trusts and Estates 

Meeting of Committee on Federal Loyalty Security Pro. 
gram 

Meeting of Section on Taxation 

Meeting of Committee on Federal Loyalty Security Pro 
gram 

Meeting of Entertainment Committee 

Meeting of Committee on Family Part of Supreme Court 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Medical Jurisprudence 

Dinner Meeting of Committee on Professional Ethics 

Dinner Meeting of Committee on Administration of 
Justice 

Meeting of Committee on Domestic Relations Court 

Dinner Meeting of Executive Committee 

Meeting of Committee on Administrative Law 

Meeting of Art Committee 

Dinner Meeting of Committee on Bill of Rights 

Dinner Meeting of Committee on Copyright 

Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 

Meeting of Section on Jurisprudence and Comparative 
Law 

Meeting of Section on Labor Law 

Dinner Meeting of Committee on Defense of Constitution 

Dinner Meeting of Committee on Municipal Court 

Stated Meeting of the Association, 8:00 P.M. Buffet Sup- 
per, 6:15 P.M. 

Meeting of Committee on State Legislation 

Meeting of Committee on Uniform State Laws 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 
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March 14 


March 15 


March 19 
March 20 
March 21 


March 22 


March 23 
March 26 


March 28 


March 29 


April 4 


April 5 


CALENDAR 99 


Dinner Meeting of Committee on Corporate Law 

Meeting of Committee on Domestic Relations Court 

Dinner Meeting of Committee on Foreign Law 

Meeting of Section on Litigation 

Luncheon Meeting of Committee on Public Defender 

Meeting of Committee on Arbitration 

Dinner Meeting of Committee on Anti-Trust Laws and 
Foreign Trade 

Luncheon Meeting of Committee on Public Defender 

Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 

Dinner Meeting of Committee on International Law 

Meeting of Joint Committee on Lawyers Placement 
Bureau 

Meeting of Committee on City Court 

Dinner Meeting of Committee on Admiralty 

Meeting of Library Committee 

Dinner Meeting of Committee on Labor and Social 
Security Legislation 

Eleventh Annual Association Night, 8:30 P.M. 

Eleventh Annual Association Night, 8:30 P.M. 

Meeting of Committee on Admissions 

Eleventh Annual Association Night, 8:30 P.M. 

Meeting of Committee on Criminal Courts, Law and 
Procedure 

Meeting of Committee for Modern Courts 

Eleventh Annual Association Night, 8:30 P.M. 

Joint Meeting of Section on Corporate Law Departments 
and Committee on Patents 

Dinner Meeting of Departmental Committee of Judicial 
Conference 

Dinner Meeting of Committee on Anti-Trust Laws and 
Foreign Trade 

Joint Meeting with the American Political Science As- 
sociation 

Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 

Dinner Meeting of Executive Committee 

Meeting of Section on Wills, Trusts and Estates 

Meeting of Section on Administrative Law and Procedure 

Dinner Meeting of Committee on Criminal Courts, Law 

and Procedure 
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Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Professional Ethics 

Forum—auspices of Committee on Foreign Law, 8 P.M. 
Speaker—Right Honourable Sir Lionel Held, Former, 
Attorney General of England. 

Dinner Meeting of Committee on Law Reform 

Dinner Meeting of Committee on Insurance Law 

Meeting of Committee to Cooperate with International 
Commission of Jurists 

Dinner Meeting of Committee on Bill of Rights 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Dinner Meeting of Committee on Domestic Relations 
Court 

Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 

Dinner Meeting of Committee on Copyright 

Dinner Meeting of Committee on International Law 

Round Table Conference, 8:15 P.M. Guest to be an- 
nounced 

Dinner Meeting of Committee on Medical Jurisprudence 

Joint Dinner Meeting of Court Committees 

Dinner Meeting of Committee on Legal Aid 

Meeting of Section on Litigation 

Meeting of Committee on Admissions 

Dinner Meeting of Committee on Increase of Member- 
ship—Harvard Club 

Fifteenth Annual Benjamin N. Cardozo Lecture. “For 
Whom the Bell Tolls.” Speaker—Hon. Harold R. 
Medina, Judge of United States Court of Appeals, 
Second Circuit. 8 P.M. Buffet Supper, 6:15 P.M. 

Meeting of Committee on Arbitration 

The Association Ball. Sponsorship Entertainment Com- 
mittee 

Meeting of Section on Banking, Corporation and Busi- 
ness Law 

Meeting of Library Committee 

James S. Carpentier Lecture. Sponsorship of Committee 
on Criminal Courts, Law and Procedure and Columbia 
Law School, 8:00 P.M. Buffet Supper, 6:15 P.M. 

Meeting of Section on Labor Law 

Meeting of Section on Corporate Law Departments 
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Antitrust Problems in Foreign Commerce 


On January 18 at the House of the Association, the Section on 
Trade Regulation, John E. F. Wood, Chairman, of the Commit- 
tee on Post-Admission Legal Education, of which the Chairman 
is Orison S. Marden, presented a discussion of some of the juris- 
dictional and substantive legal problems which arise in the appli- 
cation of United States antitrust law to foreign commerce. The 
speakers were Sigmund Timberg, formerly Secretary of the 
United Nations Committee on Restrictive Business Practices, and 
Chief of the Judgments and Judgment Enforcement Section, 
Antitrust Division, Department of Justice; Leonard J. Emmer- 
glick, Professor of Law, Georgetown University Law School, and 
formerly Special Assistant to the Attorney General of the United 
States; and William Dwight Whitney, formerly with the Depart- 
ment of Justice, and now practicing in London, England. 


Extraterritorial Jurisdiction under the Sherman Act 
By SIGMUND TIMBERG 


Since the Alcoa case was decided by Judge Learned Hand in 1945,* there 
have been a half-dozen major international cartel opinions involving the 
exercise of extraterritorial jurisdiction by the courts of the United States. 
The Report of the Attorney General’s National Committee to Study the 
Antitrust Laws has dealt approvingly with these decisions, at the most apply- 
ing interpretive glosses to two or three troublesome dicta.” However, there 
have been dissident voices to the effect that these decisions, particularly 
Alcoa, represent violations of established canons of international law— 
aberrations that have taken place because the judges and advocates involved 
were ignorant of international law doctrine.’ Missionary zeal for the propa- 
gation of the antitrust gospel, say these critics, does not justify what the 
citizens of other lands regard as offensive acts of “judicial aggression” by the 
United States. The way out, allegedly, is to revert to the sound principles 
laid down in the American Banana case of 1909 by Mr. Justice Holmes,‘ 
apparently the last antitrust judge to have had sound notions in the inter- 
national law field, and to have antitrust enforcement stop short at the con- 
fines of American territorial jurisdiction—at the water’s edge, as it were. 
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THE THREE BRANCHES OF “AMERICAN BANANA” 


The American Banana case, a private treble damage antitrust case against 
United Fruit, gave expression to three rules of law—a rule which is still living 
law today because it reflects the dictates of common sense and fairness; a 
second rule which, for antitrust purposes, practically died stillborn because it 
involved the uncritical application of an international law cliche to an in. 
appropriate set of facts; and a third rule, which is the opposite of the second 
and is what the American Banana case has been cited for in the subsequent 
decisions of the Supreme Court. 

The American Banana case involved the use by the Costa Rican govern. 
ment of its legal powers and its soldiery to dispossess the plaintiff, American 
Banana, of its properties in Costa Rica. That these acts of the Costa Rican 
government clearly strengthened the economic monopoly of United Fruit 
in Latin America and damaged the plaintiff was not at issue. However, 
since the acts in question were the official acts of a sovereign government, 
Justice Holmes held that no cause of action lay against United Fruit. This 
is what the Report of the Attorney General’s National Committee,® and the 
Supreme Court in the relatively recent case of Steele v. Bulova Watch Co.; 
say the case stands for. 

One does not have to rest this rule, as did Justice Holmes, on the abstract 
basis of sovereign immunity. It is only fair that no business be held legally 
accountable for acts specifically required by a sovereign government and in 
the execution of which it had no discretion. A public utility or a group of 
agricultural producers cannot be charged with antitrust violation for acts 
required by a state or national government. American Banana is a prophetic 
anticipation, on the international scene, of the rule of Parker v. Brown; 
exempting from the scope of the antitrust laws acts required by national and 
state governments. 

The basic text of the dissidents from the Report of the Attorney General's 
National Committee is the second rule of law in the American Banana case, 
in which Justice Holmes sets forth the impropriety of applying United States - 
law to acts committed outside the United States. Thomsen v. Cayser’* in 1917, 
and the Sisal Sales* case of 1927, seem clearly to have overruled this phase 
of the American Banana case. A recent decision by Judge McGohey, in a 
case curiously enough once more involving United Fruit as a defendant," 
reaffirms, as of November 22 of this past year, the extent to which these re- 
marks of the Justice’s have slipped into antitrust oblivion as far as the courts 
are concerned. 

Quotation of a single sentence from the American Banana opinion suffices 
to expose the conceptual fallacy underlying Justice Holmes’ second rule 
of law. Justice Holmes says:— 


“The general and almost universal rule is that the character of an 
act as lawful or unlawful must be determined wholly by the law of the 
court where the act is done.””™ 








ile 








ANTITRUST PROBLEMS IN FOREIGN COMMERCE 103 


The key word is “act”; the words “acts” and “actor” are sprinkled through- 
out the court’s opinion. Yet a Sherman Act “conspiracy” or illegal “monopo- 
lization” is no mere “act”; it is a continuing course of business conduct in- 
volving an elaborate complex of business institutions, cutting across national 
territorial boundaries. No one national jurisdiction can be said to have an 
exclusive concern with a characteristically manyfaceted antitrust conspiracy 
or monopolization. 

The third rule of the American Banana case, the one subsequently en- 
dorsed by the Supreme Court, has been well set forth in a later opinion by 
Mr. Justice Holmes in Strassheim v. Daily:—* 


“Acts done outside a jurisdiction, but intended to produce and pro- 
ducing detrimental effects within it, justify a state in punishing the 
cause of the harm as if he had been present at the effect, if the state 
should succeed in getting him within its power.” 


It is hard to envisage a more unreserved approval of the right of a state 
to proceed against the conspiracy, even though hatched outside the state, 
that has an adverse impact within the state. Strassheim v. Daily involved 
an extraditee who had been convicted of procuring a Michigan public official 
to pay bills presented to the state known to be fraudulent. Said Justice 
Holmes:—* 


“##* The usage of the civilized world would warrant Michigan in 
punishing him [the extraditee], although he never had set foot in the 
state until after the fraud was complete.” 


Justice Holmes in Relation to the Sherman Act 


Obviously Justice Holmes considered this legal rule inapplicable to the 
Sherman Act violation involved in the American Banana case. One might 
therefore well ask why Justice Holmes thought the exercise of territorial 
jurisdiction appropriate in the case of a conspiracy to obtain money by 
fraudulent practices and inappropriate in the case of a conspiracy to restrain 
trade. Is there a persuasive legal distinction between the two situations, or 
was Justice Holmes a legal schizophrenic on this subject? I think the latter 
to be the case, and offer the following in explanation of the Justice’s atti- 
tudes on the subject:— 


(a) Justice Holmes’ approach to the Sherman Act was primarily that 
of the common law lawyer. His crowning achievement was his magnifi- 
cent treatise on the common law. Justice Holmes, who so scrupulously 
read Herbert Spencer’s “Social Statics” out of his constitutional 
opinions on minimum hours and other socio-economic legislation, 
had too great a tendency to read his own book on “The Common 
Law” into his Sherman Act opinions. Accordingly, the Justice’s dicta 
in American Banana relied too exclusively on precedents involving 
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the primitive and personalized torts and crimes of the common law, 
and took inadequate account of the complexity and the economic 
consequences of Sherman Act violations. (b) Moreover, as Mr. Lerner 
has said, Justice Holmes “carries over, perhaps unconsciously, the con- 
text of the economic system existing at the time the common law 
concept [of restraint of trade] was formulated.” * Thus, in speaking 
of a huge holding company involving the merger of the Northern 
Pacific and Great Northern Railroads, which had unleashed eco- 
nomic resentment and political passions throughout the land, Justice 
Holmes calmly said:—‘“‘We must read the words [of the Sherman Act] 
before us as if the question were whether two small exporting grocers 
shall go to jail.” ** He was prone to overlook the fact that, while the 
common law doctrines of restraint of trade furnished the bricks and 
mortar for the structure of the Sherman Act, those doctrines did not 
provide the over-all legislative design for that structure. (c) Finally, 
Justice Holmes was never an enthusiast for the philosophy under- 
lying the Sherman Act, and in his early years on the Supreme Court 
managed on occasion to show some disdain for that philosophy. In 
1910 he wrote to his good friend Sir Frederick Pollock, “I don’t 
disguise my belief that the Sherman Act is a humbug based on eco- 
nomic ignorance and incompetence.” 


In the American Banana case Justice Holmes said:— 


“In cases immediately affecting national interests, they [countries] 
may go further still and may make, and, if they get the chance, 
execute, similar threats [of suit] against acts done within another 
recognized jurisdiction.” ™ (italics and brackets supplied). 


In 1909, in American Banana, Justice Holmes conceded that criminal cor- 
respondence with foreign governments immediately affected national inter- 
ests; in 1911, in Strassheim v. Daily,* he held that a conspiracy to defraud 
had a similar immediate effect; and in 1927, in Ford v. United States,” he 
apparently agreed with Chief Justice Taft that a conspiracy to violate the 
National Prohibition Act (as well as libels and common law nuisances) had a 
comparable impact. But in 1909 he was not ready to agree that a conspiracy 
to restrain trade was a “case immediately affecting national interests.” 

Let us then leave the Justice with two general conclusions:—First, had he 
in 1909 thought the violation of the Sherman Act a sufficiently grave im- 
pairment of the U. S. “national interests,” he would have had no qualms 
about enforcing the Act with respect to acts committed outside the jurisdic- 
tion, against persons who happened to be “caught” within the U. S. juris- 
diction. Second, it may be inferred, from the Justice’s failure to dissent in 
Thomsen v. Cayser and Sisal Sales, that he was subsequently persuaded that 
Congress at least felt that the public interests sought to be protected by the 
Sherman Act were important enough to preserve from harm, even if that 
harm be projected from abroad. 
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SHOULD ANTITRUST ENFORCEMENT STOP 
AT THE WATER’S EDGE? 


The fire of the international law critics has been concentrated on Judge 
Learned Hand's classic statement in the Alcoa case, where he supports the 
right of the state to “impose liabilities even upon persons not within its 
allegiance, for conduct outside of its borders which the state reprehends.” ” 
The Attorney General’s National Committee and Mr. Haight have both 
noted that Judge Learned Hand made it perfectly clear that the conduct 
involved—the illegal agreements—“were intended to affect imports and did 
affect them.” Yet the Attorney General’s Committee approves of Judge 
Learned Hand's ruling, and Mr. Haight condemns it. Who is right? 

Mr. Haight rests his condemnation on international law grounds. He says 
that antitrust injunctions “which forbid the performance of contracts made 
abroad and valid by the laws of the states where they are made clearly con- 
stitute an interference with the internal trade and commerce of foreign states 
which it is the purpose of the territorial principle [of international law] to 
avoid.” Is this a warranted criticism? 

Let us concede initially that a U. S. court should not gratuitously interfere 
with valid foreign contracts and “the internal trade and commerce” of a 
foreign country. But what if these “valid foreign contracts” also constitute an 
“unreasonable restraint” of, and interference with, the trade and commerce 
of the United States? Should antitrust liability in such a case depend on the 
ability of defendants’ counsel to take an airplane or fast boat to London or 
Paris, so that they can there compose at leisure a contract that would frustrate 
the antitrust laws in the United States? 

Confronted with this question, Mr. Whitney answers it in the affirmative. 
He says:—“‘Now, the Department of Justice, under these cases, is asking 
today, I am told, and I know has been asking, for documents about sales in 
Devonshire, and that is none of its business, and if that is the way the judges 
have got our law, it ought to be changed.” * American interests will be pro- 
tected, according to Mr. Whitney, by proceeding only against such illegal 
acts as take place within the United States. Thus, according to him:—“If the 
Imperial Chemicals introduces any articles into the United States, and Du 
Pont tries to enjoin it from bringing them in because it breaches its contract, 
then the courts should refuse the injunction because that import is legal 
under our law, and not illegal.” * 

Mr. Whitney is quite correct in his assumption that such a result would 
require a congressional amendment of the Sherman Act. Not only would 
such a limitation on the enforcement of the Sherman Act be contrary to 
prior holdings of the Supreme Court, but it would be inconsistent with the. 
language of Section 73 of the Wilson Tariff Act, which two district court 
opinions have held does no more than re-state the Sherman Act in the specific 
context of conspiracies affecting imports into the United States.* That sec- 
tion condemns as contrary to public policy and as illegal every combination, 
conspiracy, trust, agreement or contract 
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“made by or between two or more persons or corporations, either of 
whom, as agent or principal, is engaged in importing any article from 
any foreign country into the United States, and when such com- 
bination, conspiracy, trust, agreement, or contract is intended to 
operate in restraint of lawful trade, or free competition in lawful 
trade or commerce, or to increase the market price in any part of the 
United States of any article or articles imported or intended to be 
imported into the United States, or of any manufacture into which 
such imported article enters or is intended to enter.” 


It would seem clear that most conspiracies of the nature above described 
would be hatched outside the United States, and yet there is no indication in 
the statute that Congress intended to limit the effect of the provision to acts 
taking place within the territorial jurisdiction of the United States. 

Not only does Mr. Whitney’s position call for a (to me improbable) amend. 
ment of the Sherman Act, but it makes the enforcement of the U. S. antitrust 
policy and the protection of the U. S. consumer dependent on the willing. 
ness of a foreign concern to breach its contractual commitments and to de. 
nounce as illegal a contract to which it is a party. Moreover, this proposed 
reform of the Sherman Act, so as to harmonize it with the allegedly tender 
international law susceptibilities of foreign jurists, would, it seems to me, 
have an appalling consequence—at least for antitrust professionals. It would 
transfer the focus of antitrust enforcement from the U. S. bar to the bars of 
Great Britain and other foreign countries. In fact, I am afraid it would 
create technological unemployment for us antitrust lawyers even if we were 
all to acquire British or German citizenship. 

The drying up of antitrust enforcement against international cartels is, 
if one follows the basic philosophy of the Sherman Act, a serious matter. It 
will give free rein to artificial barriers and trade restraints that will diminish 
the amount, and wastefully distort the patterns, of international trade, there- 
by depriving this country and its trading partners of the economic benefits of 
an international division of labor.* The main reasons why Mr. Whitney's 
“Little America” outlook on extraterritorial jurisdiction will dry up anti- 
trust enforcement are two. First, it can fairly be assumed that international 
businessmen, of whatever nationality, tend to abide by their contractual com- 
mitments, sometimes even after those commitments are shown to be to their 
manifest detriment. Second, the businessmen of other countries are not, as 
a rule, interested in enforcing the antitrust laws. Moreover, Mr. Whitney 
and others students of the law abroad have repeatedly noted that inter- 
national cartel agreements as such are not considered illegal or improper 
under the laws of customs of countries other than the United States or 
Canada. 

On rare occasions, a foreign concern may find an agreement not to ex: 
port into the United States working to its disadvantage, and use the 
Sherman Act as a method of repudiating and abrogating the contract. 
Thus, in the Beneflux case,” a British concern manufacturing fluxing 
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materials for iron-casting operations, found, after some 16 years, that an 
international cartel agreement involving the appointment of a U. S. firm as 
its exclusive distributor in the United States and a commitment on its part 
not to import into the United States had resulted in no sales of its products 
taking place within the United States. Sued for an injunction and damages 
by the U. S. distributor because of its alleged breach of the contract, the 
British concern defended on the ground that the contract violated the 
Sherman Act and should therefore be considered null and void. In the 
Scophony situation,” the facts of which will shortly be set forth, a British 
promoter of television inventions found his efforts to develop the com- 
mercial exploitation of these inventions frustrated by the alleged unwilling- 
ness of his two U. S. cartel partners to grant licenses to manufacturers, and 
brought suit under the private treble damage provisions of the Sherman 
Act. But on the whole, I share the prevailing view that foreign businessmen 
take a much more complacent view towards international cartels than we do 
in this country. 

Complacency is also characteristic of foreign governmental attitudes 
towards international cartels, although there are increasing indications of 
disquiet. Indicative of this discontent, a Swedish government official has 
seen that a private cartel mechanism for excluding his country’s exports from 
the United States is even more detrimental to his country’s interests than an 
official U. S. tariff barrier.* A former head of the British Board of Trade has 
pointed out that:— 


“Apart from what can be achieved by increased efficiency in produc- 
tion and distribution, there is a strong feeling in the country that it is 
the Government’s duty to protect the consumer to the full against any 
abuse of monopoly power, whether by single combines or by price 
fixing or other restrictive associations.”” 


Reports of the United Kingdom Monopolies and Restrictive Practices Com- 
mission, condemning cartel arrangements in the international match and 
timber export trades, testify to an increasing British concern with the de- 
trimental effects of restrictive business practices on the foreign trade of Great 
Britain. A former French premier has said:— 


“The insufficiency of our productivity and the excessive costs of cer- 
tain of our manufactured products frequently stems from these prac- 
tices, inspired by the worst form of dirigism, which permit the most 
inefficient producers to subsist without the incentive to improve and 
others to benefit from excessive profits, all to the detriment of the 
community. Competition is the price of liberty.”” 


The German Minister of Economics has for many years been struggling, 
against great odds, for the passage of legislation directed against cartels." 

These efforts are only mild approaches towards the Sherman Act, but they 
do challenge the proposition that international cartels are universally liked 
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in Europe, and that U. S. efforts to break up international cartels are uni. 
versally deplored.” I feel rather that our campaign against international 
cartels has won us a measure of admiration and respect in foreign circles 
a feeling, however, that is doubtless not shared by those foreign businessmen 
and lawyers interested in the perpetuation of the international cartel system, 

Judge Learned Hand's views on extraterritorial jurisdiction, which are 
my own, are forcibly supported by the Scophony case, decided by the Sv- 
preme Court in 1948.” In that case, Scophony Ltd., a British corporation, 
was found and held to be transacting substantial business within the juris- 
diction of the federal district court for this district, despite the fact that the 
whole history of the British corporation’s operations in New York consisted 
of unavailing efforts to “salvage and resuscitate” a dormant enterprise; that 
it failed to manufacture and sell any television equipment in New York; 
and that its efforts to license and exploit television patents in the United 
States resulted in “stalemate,” “trap” and “impasse’—to use three words 
repeated in the Supreme Court’s opinion. Despite this pervasive record of 
inactivity on its part, the British corporation was held to be “transacting 
business” of a substantial character within the venue provision of Section 12 
of the Clayton Act. In short, an international cartel contract is actionable 
under the law precisely because it results in business stagnation or—to use 
the words stressed by Mr. Whitney—it results in no “acts” taking place within 
the “territorial jurisdiction” of the United States. 


SHOULD AMERICAN COURTS PERMIT FOREIGN CARTELS TO 
EXERCISE EXTRATERRITORIAL JURISDICTION WITHIN 
THE UNITED STATES? 


In some discussions of extraterritorial jurisdiction, the United States has 
been denounced as an insensitive swashbuckler in international circles, 
throwing its economic weight around to cram antitrust policies down the 
throats of unsympathetic foreigners. What has not been realized is the fact 
that foreign nationals, on their part too, have strong predispositions in favor 
of exercising extraterritorial jurisdiction—a jurisdiction of their own in favor 
of restrictionism. Thus, the combination and conspiracy in the recent Swiss 
Watchmakers complaint alleges the following drastic interferences with the 
purely domestic commerce of the United States. Among the substantial terms 
of that combination and conspiracy, according to the Government, have 
been that:— 


“(a) manufacture of watches and component parts within the United 
States be prevented, discontinued, or curtailed; 
* * * 


“(f) methods of distribution in the United States of watches, com- 
ponent parts and repair parts imported from Switzerland be 
regulated.” (Italics supplied) 
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One of the alleged restraints of domestic U.S. distribution imposed by the 
Swiss watch cartel is a prohibition against the reselling of component parts 
of watches within the United States. 

In addition to these restraints of the purely domestic commerce of the 
United States, there are charged by the Government restraints of the export 
trade of the United States, involving the elimination of U. S. exports of 
U. S.-.produced watch parts to Switzerland; the elimination of the re-ex- 
portation of Swiss-produced watch parts from the United States to the rest 
of the world; and the restriction of the re-exportation of Swiss-produced 
watches from the United States to certain selected countries within the 
Western Hemisphere. Moreover, the cartel, according to the Government, 
required that the “importation of watches and component parts into the 
United States from all countries other than Switzerland be eliminated.” 

What justification in international law does Switzerland have for thus 
controlling a trade to which it is entirely alien? What have the advocates of 
international law to say about such a sweeping assumption of extraterritorial 
jurisdiction by private parties, whether or not acting under color of imple- 
menting their own national public policy? Moreover, can the United States 
protect itself from this sweeping exercise of extraterritorial jurisdiction by 
the Swiss Watchmakers, aided as they are by Swiss legislation and by the 
private sanctions of boycott, fine and blacklisting, if it is assumed, as it is by 
the limited territorial sovereignty school, that the powers of a U. S. court 
extend only to the water’s edge? I think not. 

Of course, not all international cartel cases involve quite as thorough- 
going an effort on the part of foreign nationals to regulate the internal 
structure and operations of a U. S. industry. Mr. Whitney has spoken critic- 
ally of the recent international cartel cases as being predicated merely on 
what he calls the “radiating consequences” within the United States of ac- 
tivities and operations taking place in foreign lands.* Yet, neither the report 
of the Attorney General’s National Committee, nor various bar association 
reports which have waxed apprehensive about dicta in recent international 
cartel cases, have pointed to a single international cartel case decided in 
favor of the Government which did not on its facts, involve direct inter- 
ferences with imports into, and exports from, our country. To forego anti- 
trust action against such interferences with U. S. commerce because the legal 
arsenal which makes the interference possible is prepared and located in a 
foreign land is to give extraterritorial effect, within the United States, to 
restrictive activities taking place in other countries. 

Moreover, in most cases it would not be the declared legislative policy of 
a foreign government to which the United States courts would be yielding 
the enforcement of the Sherman Act, for very few international cartel cases 
involve as much governmental intervention as the Swiss Watchmakers case. 
In the majority of cases, they would be giving extraterritorial effect to the 
mere desires and purposes of private parties and elevating those desires 
above our own antitrust laws. By allowing an illegal international cartel 
agreement to stand, U. S. courts would be encouraging the very climate of 
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business inactivity and stagnation which it is the objective of the antitrust 
laws to avoid. They would be doing so almost always at the behest of private 
parties rather than (as in American Banana) because of the sovereign acts of 
foreign governments.™ 


ON THE SEMANTICS AND THE REALITY 
OF “JUDICIAL AGGRESSION” 


Cases such as Scophony and Swiss Watchmakers demonstrate the relativity 
and the uselessness of legal slogans and cliches. What may have been a law. 
less act of “judicial aggression”™ to the cartel-minded foreigner becomes, 
for the U. S. advocate of the competitive way of life, a legitimate act of 
“judicial self-defense.” The problem of extraterritoriality cannot be solved 
merely by placing a verbal tag on the extraterritorial decision or judgment. 
One must look behind the action taken by the court, first, to the facts, sec. 
ond, to the conflicting interests and economic philosophies involved, and 
third, to the help that can be derived from legal analysis. These three as 
pects of the problem are interrelated, for the legal analysis must be relevant 
to the facts and not oblivious of the claims of divergent economic philoso- 
phies on the nationals of different countries. 

The irrelevance, to the facts of cartel life, of the theories of the limited 
territorialists has been shown in connection with the American Banana case. 
The inventions of modern transportation and communication have facili- 
tated the operation of international cartels, much as they have promoted the 
functioning of international frauds” and the smuggling of contraband goods 
across national boundaries. The incubation of fraudulent or restrictive 
schemes in foreign lands does not deprive the United States of the right to 
proceed against the instigators of such schemes, where the scheme has 
pernicious effects in the United States. As John Basset Moore said, in a 
classic opinion quoted with approval by Chief Justice Taft:—* 


“The principle that a man who outside of a country willfully puts 
in motion a force to take effect in it is answerable at the place where 
the evil is done, is recognized in the criminal jurisprudence of all 
countries. And the method which modern invention has furnished for 
the performance of criminal acts in that manner has made this prin- 
ciple one of constantly growing importance and of increasing fre- 
quency of application.” (Italics supplied) 


As to the conflict of economic philosophy between the United States and 
relatively more restrictionist minded countries, perhaps an analogy will be 
serviceable:—Let us assume that a group of high-minded British, French 
and German industrialists meet at Claridge’s in London, for the purpose of 
changing the business climate. They are worried about the harm which the 
blazing sun of competition, and the uneven rainfall of uncontrolled (and 
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hence fluctuating high and low) prices, may do to their industry. So they 
decide to construct a commercial satellite—an international cartel—to be 
poised between the surface of their respective countries, and the sun and the 
rainclouds, so as to mitigate the torrid rigors of competition and to promote 
price stability (i.e., a more evenly balanced rainfall). Let us assume that 
governmental authority and public opinion in the United Kingdom, France 
and Germany agree with the industrialists’ selection of the best business 
dimate for their operations and their method of securing it. We may think 
the European view of the situation totally wrong, but the specific cartel 
arrangement, as such, is legally unassailable under the Sherman Act. 

But now let us assume that the people meeting in Claridge’s construct a 
cartel satellite of dimensions covering the United States as well. The busi- 
nessmen, the Congress and the people of the United States disagree with the 
European evaluation of the business scene. For Americans, this cartel satellite 
will stunt the growth of their economy, because it will deprive industry and 
commerce of the incentives to industrial growth produced by the warm rays 
of competition and the rainfall patterns of a competitive price system. Euro- 
peans may regard our outlook on the problem as asinine, but we are legally 
entitled under the Sherman Act to defend ourselves against the cartel 
satellite. Only Congress can change this situation by adopting European 
theories as to business climate and amending the Sherman Act accordingly. 


ON THE NEED FOR THE REVIVAL OF 
INTERNATIONAL LAW PRINCIPLES—WHICH KIND? 


Of course, to redefine a business problem is not to eliminate it. But clari- 
fication of the industrial situation is a necessary prelude to correct legal 
analysis. 

Returning to the law on this subject, there immediately arises a basic issue 
between Messrs. Whitney, Haight and other members of the limited terri- 
torial sovereignty school, on the one hand, and Judge Learned Hand and 
the federal judiciary, on the other. The territorialists talk as if there were 
only a single rule of international law applicable to these situations of con- 
flict between national laws and policies. For them, the European jurists, and 
Chief Justice Marshall and Justice Story in the early days of the Republic, 
had a firm conception and grasp of this rule, but, since 1909, the federal 
judiciary has been seduced away from this universally applicable rule. 

The only type of international law that makes any pretensions to such 
universality of application is public international law, which deals with the 
relations among sovereign states. Public international law, and its presumed 
uniformity of legal doctrine, has no application to the sort of situations with 
which this article has been concerned. Those situations involve the question 
of which of two (or possibly more) conflicting systems of law shall be applied 
by a court to a specific set of circumstances. The law which is used to resolve 
such questions is private international law or (as it was more descriptively 
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named by Justice Story in his classic treatise on the subject) conflict of laws, 
That law differs from country to country, and has no universality. 

The error of the territorialists is that they have not distinguished between 
public and private international law. They seem mistakenly to have treated 
Justice Story as the legal heir of the Dutchman Grotius instead of the Swiss 
Huber.” The distinction between the two systems of law is fundamental. 
As Prof. Cheshire, a distinguished English scholar, has said:—“ 


“Private international law is not the same in all countries. There 
is no one system that can claim universal recognition. * * * A writer 
on public international law may perhaps claim with some justification 
that the doctrines which he propounds are entitled to universal recog- 
nition. Thus, in theory at any rate, a French and German jurist 
should agree on what constitutes an effective blockade. But he who 
writes on private international law can make no such claim. * * * 
though the English and North American rules show considerable 


similarity, they are fundamentally different on a number of points. 
** #” 


Another English student of the subject, writing fifty years earlier, is even 
more emphatic on this point:—* 


“Our English conception of law, indeed, preserves us from the fan- 
tastic sophism which is current in various parts of the Continent, 
that private international law can be created into a uniform system 
by the meditations of jurists, and imposed by virtue of its logical 
consistency on the various tribunals of Europe.” 


Having established that it is the different national systems of private 
international law, and not the universal doctrines of public international 
law, that govern this complex field, there still remains the question of the 
proper rule of private international law for an American court to apply in 
an international cartel proceeding. In this connection, it should be noted 
that Justice Story’s emphasis on territorial sovereignty as the controlling 
principle of private international law is no longer accepted by contempo- 
rary students of the field. As four distinguished law professors recently 
put it:—“ 


“* * * there was long a tendency to look for simple and far-reaching 
ideas, which could dominate and give direction in the whole field. 
Story purported to find it in sovereignty. [Citing Story, Conflict of 
Laws, Sec. 17, 8th Ed. 1883] * * * In recent years there has been a 
growing realization by the courts as well as by the writers that con- 
flict of laws—extending as it does over the whole field of private law— 
cannot usefully be compressed into a few simple ideas or prin- 
cipies * * ©” 


If the principle of territorial sovereignty no longer furnishes a solution 
for conflict of law problems, from what sources can the courts get guidance? 
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We need look no further than the Restatement of the Conflict of Laws, which 
puts the situation thus:—* 


“Each court applies the law of its own state, as it understands it, 
including its own conception of conflict of laws. It derives this law 
from the same sources used for determining all its law: from prece- 
dent, from analogy, from legal reason, and from consideration of 
ethical and social needs.” 


SOME PERTINENT LEGAL ANALOGIES 


Of these four basic sources of international law, it would be supereroga- 
tory to discuss, in relation to the extraterritorial enforcement of the Sherman 
Act, the “legal reason” underlying the act or the relevant “ethical and social 
needs.” But a little time can be spent on the subject of appropriate “prece- 
dent” and “analogy.” 

“Precedent” and “analogy” are not mutually exclusive categories. Legal 
precedents have no vitality and no claim to recognition when applied to 
non-analogous circumstances. To say, therefore, that one does not regard 
the early 19th century decisions relied on by the limited territorialists as 
controlling precedents is not to say that those cases were incorrectly decided. 
It is merely to say that cases involving the collection of a tonnage tax,“ or 
the enforcement of a forfeiture provision under the Non-Intercourse Act 
of President Jefferson’s time,“ or the libeling of a vessel seized by the 
French Napoleonic government,” involve contexts so different from a Sher- 
man Act violation as to deprive those cases of any precedent value in the 
latter connection. Piracy, collisions at sea and similar subjects of concern 
to the early igth century judges involve no continuing infractions of a basic 
national policy by large corporate complexes possessing in fact, although not 
necessarily in law, multiple nationality. 

Persuasive precedents and analogies are to be found, not in the decisions 
of Chief Justice Marshall and Justice Story, but in cases such as Pennsylvania 
v. West Virginia and Kansas v. Colorado, involving suits by state govern- 
ments against other states which had wrongfully diverted commodities from 
the citizens of the complaining states. After all, isn’t that what an interna- 
tional cartel agreement amounts to—an artificially contrived diversion of 
commodities produced outside the United States from commerce and mar- 
kets within the United States? 

Thus, in Pennsylvania v. West Virginia,” Pennsylvania and Ohio sued in 
the Supreme Court to enjoin the enforcement of a West Virginia statute 
which would have curtailed the flow of natural gas moving out of West 
Virginia into Pennsylvania and Ohio, by giving priority to the requirements 
of West Virginia users. The Supreme Court pointed out the twofold interest 
possessed by the complaining states, “one as the proprietor of various public 
institutions and schools whose supply of gas will be largely curtailed or cut 
off by the threatened interference with the interstate current, and the other 
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as the representative of the consuming public whose supply will be similarly 
affected.” 

The United States has interests analogous to those of Pennsylvania and 
Ohio. Thus, the United States has an interest in seeing to it that interna. 
tional cartel arrangements do not impede the flow into the United States of 
commodities critical and strategic to defense production. And what is the 
Government’s role in enforcement of the Sherman Act but that of protecting 
the U. S. consumer—both industrial and individual? As the Supreme Court 
said in Pennsylvania v. West Virginia, this “is not merely a remote or ethical 
interest but one which is immediate and recognized by law.” 

Kansas v. Colorado* supports a similar concept of the role of a soverign 
government in protecting its citizens from foreign-based trade restraints, 
In that case Kansas sued Colorado to restrain the diversion by Colorado of 
water from interstate streams, to the detriment of the inhabitants of Kansas. 
Is it not the theory of the Sherman Act that the Government, and even 
private plaintiffs, can sue to prevent the artificially engineered diversion of 
commodities from the normal and natural channels of domestic and foreign 
commerce, on the presumption that such a diversion affects adversely the 
welfare of domestic consumers of the commodity? 

Are these analogies strained? Not if you follow the Court’s opinion in 
Georgia v. Pennsylvania Railroad Company,“ where the Supreme Court 
held that the State of Georgia had a legitimate interest in attacking a rate- 
fixing conspiracy among 19 railroads, that had allegedly caused substantial 
economic detriment to Georgia. The Supreme Court’s holding relied on the 
two cases I have just described as well as several related cases which I shall 
not detail here,” and stressed the sovereign nature of the states of our union. 
Does the Federal Government possess less power to protect the national 
interest than the states have to protect the local interests confided to their 
care? 


THE CORPORATION IS WHAT THE CORPORATION DOES 


I have thus far confined myself to jurisdiction over the subject matter of 
international cartel cases because it has been said that our law has gone 
wrong mainly because it has not taken account of this element of jurisdic- 
tion, and has been intimated that the Department of Justice and the courts 
have been slap-happy in laying hands on any foreign defendant they could 
“catch” within the jurisdiction. So I should like to pass now to the question 
of the personality of antitrust corporate defendants. 

Let me initially point out that a large antitrust corporate defendant, 
domestic or foreign, is not the simple type of “actor” envisaged by Justice 
Holmes and involved in the 19th century international law precedents. The 
modern large business corporation is a far-ranging complex of group or 
institutional relationships. It cannot legally be treated in the same way as 
an individual without frequently causing distortion of the legislative policy. 
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When can such a corporate complex properly be held subject to the juris- 
diction of a United States district court? The statutory answer is in Section 
12 of the Clayton Act, the provision governing both venue and service of 
process in Sherman Act cases, which provides that suit may be brought 
against a corporation “not only in the judicial district whereof it is an in- 
habitant, but also in any district wherein it may be found or transacts busi- 

The most authoritative interpretation of this provision is to be found in 
Justice Rutledge’s opinion in the Scophony case." The British defendant in 
that case had argued that it was a British corporation, the objective of which 
was to manufacture and sell television equipment; that its direct corporate 
activities in New York ended when it ceased to be concerned with such 
manufacture and sale in New York; that such efforts as were subsequently 
made to promote the exploitation of its television inventions were done by a 
New York corporation, in which it had only an investment interest; and that 
its activities in protecting that investment interest did not amount to the 
“transacting of business” in New York. The defendant relied on the pre- 
cedents governing venue and service of process in cases involving manu- 
facturing and selling activities. 

Justice Rutledge refused to adopt what he called the “pulverizing ap- 
proach” implicit in the defendant’s argument—the determination of venue 
over “an enterprise by atomizing it into minute parts or events, in disregard 
of the actual unity and continuity of the whole course of conduct” of the 
enterprise. As he had put it, the defendant had argued that the following 
activities were “separate, disconnected events, viz., stock ownership (in 
American Scophony); contracting with American Scophony and the other 
corporations for transfer and licensing of patents; activities to protect 
Scophony’s American ‘interests’ by resolving the impasse” which had de- 
veloped between the British corporation and its U. S. partners, which in 
turn had led to the complete non-utilization of the British corporation’s 
patents. According to Justice Rutledge, the licensing arrangements “set the 
pattern for a regular and continuing program of patent exploitation re- 
quiring, as we have said, Scophony’s constant supervision and intervention.” 
The object of the British corporation’s efforts, through agents, to extricate 
itself from the impasse thus created “was not to liquidate, it was to resuscitate 
the business of Scophony and, as in all previous stages, put it on a normal 
course again. In doing all this, Scophony was engaging in business con- 
stantly and continuously, not retiring from it or interrupting it.” Justice 
Rutledge’s opinion, in disregarding the defendant's efforts to fragment its 
business activities and insisting on an integrated view of the entire business 
complex of the defendant, is a logical application of the Eastman Kodak 
case of 1927." As he put it, with that case “the practical, everyday business 
or commercial concept of doing or carrying on business ‘of any substantial 
character’ became the test of venue.” 

The Scophony opinion is based on a perceptive and fair evaluation of 
present-day corporate mechanisms. It says that the corporation is what the 
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corporation does, not merely what its legal birth certificate specifies. It 
brings to the law the insight of the Gestalt school of psychology that the 
whole is something quite different from the sum of its parts, and that we 
cannot understand the real facts of life unless we are prepared to deal with 
coherent, functional wholes.” 

The Scophony opinion in effect reads into the law of jurisdiction Prof, 
Berle’s imaginative and to me factually convincing theory of the “enterprise 
entity.” To quote from his illuminating article in the Columbia Law Re. 
view, “where the corporate entity is defective, or otherwise challenged, its 
existence, extent and consequences may be determined by the actual ex. 
istence and extent and operations of the underlying enterprise . . . The 
corporation is emerging as an enterprise bounded by economics, rather than 
as an artificial mystic personality bounded by forms of words in a charter, 
minute books, and books of account.” ™ 

The Scophony opinion, with its implicit underwriting of the theory of 
enterprise entity, also seems to supply the clue to the subsequent develop- 
ment of the law in this technical and troublesome area. For further evidence 
of this, let us return to the Swiss Watchmakers case, this time to the recent 
opinion of Judge Walsh on the question of jurisdiction.™ In that case the 
court applied the doctrine of the Scophony case to the effect “that the pres- 
ence of a corporation within the jurisdiction be determined from a realistic 
appraisal of its overall business rather than upon the sum of the disassembled 
parts of that picture.” Accordingly, the judge held subject to the jurisdiction 
a Swiss trade association consisting of substantially all the more than 450 
Swiss manufacturers and assemblers of jeweled Swiss watches and a Swiss 
holding company with controlling interests in 18 principal Swiss manufac- 
turers of watch parts. The basis for this holding was the fact that these two 
Swiss outfits jointly owned a small New York corporation having only nine 
employees and a budget of approximately $70,000 a year. This corporation, 
the Watchmakers of Switzerland Information Center, Inc., performed ad- 
vertising and promotional work for its parents, and acted “‘as a liaison agency 
in the servicing of the American market with * * * repair parts.” According 
to Judge Walsh:— 


“... the subsidiary has no independent business of its own. It does not 
buy from the parent and resell. It has no really independent stature. 
Like I.C.I. in the case of United States v. United States Alkali Export 
Association, Inc., (1.C.1. case), Civ. No. 24-464, $.D.N.Y., July 16, 1946 
(Unreported Opinion page 6), it is a mere adjunct of its parents and 
its activities will be regarded as theirs.” 


Judge Walsh went even further. He said that the “educational” work 
performed in behalf of the two Swiss outfits by a wholly unaffiliated and 
independent advertising agency, and the participation of that agency in 
trade conventions and meetings and in the watch repair parts program, 
“round out the picture of presence [of the two Swiss outfits within the 
jurisdiction] based upon the activities of the Information Center.” 
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Also, Judge Walsh held a Swiss corporation manufacturing watches subject 
to his jurisdiction on the basis that its sole distributor in the United States 
(also a defendant in the action) was a New York corporation, and that this 
New York corporation was “merely the local agent of Eterna A.G. [the Swiss 
manufacturer] rather than one who independently buys from it for resale.” 
The absence of any corporate affiliation between the Swiss manufacturer 
and the New York distributor was not controlling.” 

In short, the question for decision in cases involving jurisdiction over 
foreign corporate defendants becomes this:—Are there persons within the 
domestic jurisdiction whose status and activities bring them significantly 
within the “enterprise entity” of the foreign defendant, realistically and not 
metaphysically conceived? 

For the rule of the Scophony case and the theory of the enterprise entity 
to operate, the persons within the domestic jurisdiction need not be agents. 
Thus, in the Swiss Watchmakers case, the Swiss subsidiary of an American 
parent was held subject to the jurisdiction, on the ground that it 


“has voluntarily subjected itself as an affiliate to the restrictive domin- 
ance of the Swiss industry. Granted the Swiss affiliate did not and 
could not compel the submission of the American parent, the Ameri- 
can parent has submitted itself to important policy controls by its 
subsidiary * * *. The American parent may have bought the Swiss 
company but the Swiss company through its know-how and its collec- 
tive Swiss relationship determines what watches the American parent 
shall sell and at what price and terms and the American company has 
committed itself to acquiesce. Also, it has in a sense pledged its sub- 
sidiary to the controlling Swiss forces as an earnest for its own conduct 
in the United States. The Swiss affiliate may be fined or penalized for 
action by the American parent here. It is unrealistic to speak in terms 
of corporate separation when both have agreed that acts by one cor- 
poration visit penalties upon the other and that one as a member and 
in its dealings through FH sets the conditions for the actions of the 
other.” 


Taking an over-all look at the situation, Judge Walsh pointed out that 
it involved ‘‘a corporate partnership with a single program. Sanctions im- 
posed in Switzerland upon Wittnauer [the Swiss subsidiary] coerce action by 
Longines [the American parent]. Restrictive trade practices in the United 
States market by Longines serve Wittnauer. Their commitments in Switzer- 
land are that they will deal as one here.” Moreover, where jurisdiction over 
a foreign subsidiary is being sought through the parent, the court pointed 
out:— 


“We are free of the danger that a corporation may be drawn into 
litigation in a strange forum by the acts of someone relatively un- 
familiar with its major policies and unimportant in its corporate 
hierarchy.” 
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Thus, the federal courts in international cartel cases have conformed to 
the basic canons of procedural due process. “Corporate presence” for pur- 
poses of suit under Section 12 of the Clayton Act has been used “to sym. 
bolize those activities of the corporation’s agent within the state which courts 
will deem to be sufficient to satisfy the demands of due process.” In no 
case has a foreign antitrust defendant been held subject to the jurisdiction 
of the federal court that did not maintain “certain minimum contacts” with 
the jurisdiction, such that the maintenance of the action against it offended 
“traditional notions of fair play and substantial justice.” ™ 


COURTS MAY BE FAIR, BUT THE BUSINESS 
DILEMMA REMAINS 


My effort tonight has been to give you a logically consistent, economically 
pertinent and morally justifiable account of the development of the law of 
extraterritorial jurisdiction over foreign defendants in antitrust cases. Suc. 
cess in such an endeavor does not, however, dispose of the problem which is 
of legitimate concern to Mr. Whitney, myself and all of us—the problem 
of what to do when the antitrust public policy of the United States comes 
into direct conflict, in a courtroom, with the more restrictive policies toler- 
ated or pursued by other national sovereigns. The trouble with such con- 
flicts is that they are resolved on a winner-take-all basis—either the Sherman 
Act prevails, or it bows to the more pro-cartel public policy of a foreign land. 
Under the presently operating rules, such conflicts are largely resolved on the 
basis of which court happens to be seized of jurisdiction over the parties and 
the importance attributed by that court to its own national public policy in 
the matter. One need only look at the recent history of the DuPont-I.C.l. 
case in this country” and the Nylon Spinners case in the United Kingdom” 
for factual confirmation of these points. 

Under the present judicial system there is no way out. Mr. Whitney has 
appealed to Congress for a legislative amendment repealing the Sherman 
Act in its practical application to wide sectors of U. S. foreign trade. I have 
been connected with a project, originally promoted by our State Depart- 
ment, looking to the development of international machinery which, without 
affecting the enforcement of the Sherman Act in appropriate cases, could 
conceivably work out compromise solutions that would relieve businessmen 
engaged in U. S. foreign trade from the pincer movement in which they are 
currently caught.” Given the attitude of the present State Department, how- 
ever, this effort at elevating the antitrust sights of other countries and provid- 
ing a fairer forum for the beleaguered American foreign trader is stymied. 

It helps, however, to realize that the problem is one of international re- 
lations and not of international law, and that our courts’ rulings on extra- 
territorial jurisdiction have not been motivated by overweaning jurisdic- 
tional ambitions on their part. Rather, these doctrines have evolved in the 
tradition of fair play that is at the base of our procedural law, and in the 
spirit of loyalty to the economic objectives of competition and free enterprise. 
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phrased version of the third branch of American Banana. It is not surprising that 
he relied on the two Holmes decisions of Strassheim v. Daily and Lamar v. U. S., 
footnotes: 12 and 13 above, and on Ford v. U. S., footnote 19 above. 

“In his testimony before the Senate Judiciary Subcommittee on Antitrust and 
Monopoly, 84th Cong., 1st Sess., pursuant to S. Res. 61, Sept. 14, 1955, P- 1747- 

* Tbid., p. 1748. 

*U.S. v. General Dyestuff Corp., 57 F. Supp. 642 (S.D.N.Y. 1944); U. S. v. General 
Electric Co. Carboloy case), 80 F. Supp. 989 (S.D.N.Y. 1948). 

*See Report of Attorney General’s National Committee to Study the Antitrust 
Laws 79 (1955). 

* Foundries Service Inc. v. Beneflux Corp., 110 F. Supp. 857 (S.D.N.Y. 1953), 
tev’d 206 F. 2d 214 (C.C.A. 1953). 

“U.S. v. Scophony Corp. of America, 333 U. S. 795 (1948). 








120 THE RECORD 






* The following is taken from the official summary of the remarks of Mr. Richard 
Sterner, Swedish Delegate to the Economic and Social Council:— 

“55. National action against restrictive business practices was clearly inadequate, 
One Swedish metal working concern, monopolized by foreign interests, had re- 
frained from competing in the United States market for a number of years, until ac- 
tion had been taken by the Federal Trade Commission against the United States 
industries which had been its cartel partners.*** 

“56. The abolition of restrictive business practices would redound to the advan- 
tage of the balance of payments, the balance of trade, world productivity and the 
maintenance of full employment.*** (Economic and Social Council Official 
Records, Sixteenth Session, 742nd Meeting, 30 July 1953, pp. 244-5) 

*” The debates in the House of Commons on the Second Reading of the Monopoly 
and Inquiry Control Bill, 449 Hansard 2020 et seq., April 22, 1948, reflect the at- 
titude of criticism of cartels then prevalent in the United Kingdom. If anything, the 
forces of anti-restrictionism in England have gained strength since. 

® Foreign Legislation Concerning Monopoly and Cartel Practices (Report of 
State Department, 82nd Cong., 2d Sess., July 9, 1952) 26. 

%t The Netherlands Minister of Economic Affairs, Mr. Zijlstra, has recently con- 
demned price-fixing arrangements as detrimental to the Dutch economy, including 
its export trade; the success of the Dutch government in breaking up some of these 
arrangements has been said to account for lower prices for some commodities, in- 
cluding building materials and some food products. See Neue Ziircher Zeitung, Dec. 
13, 1955. Both Jean Monnet, the former head, and Rene Mayer, the present head of 
the European Coal and Steel Community, have on numerous occasions lauded the 
beneficial effects of competition on the European Coal and Steel Industry. See, eg., 
address of Mayer to Joint Meeting of Council of Europe, et al., Oct. 27, 1955; Bul- 
letin from the European Community for Coal and Steel, “Toward Free Competition 
in Europe,” April 1955, No. 6. 

Texts of the foreign antitrust laws that have been passed, and bills that are pend- 
ing, can be found in the following United Nations Secretariat Reports:—Analysis 
of Governmental Measures Relating to Restrictive Business Practices (E/2379), 
Official Records: Sixteenth Session, Supplement No. 11A (April 29, 1953); Texts of 
National Legistlation and Other Governmental Measures Relating to Restrictive 
Business Practices (E/2379/Add. 2), ibid., Supplement No. 11B (March 13, 1953); 
Report on Current Legal Developments in the Field of Restrictive Business Prac- 
tices (E/2671), Official Records: Nineteenth Session, Supplement No. 3 (December 
1954)- 

* The American Chamber of Commerce in London has noted that Great Britain 
and the Schandinavian countries have passed legislation invalidating restrictive 
business practices operating against the public interest, and that similar legislation 
is under active study in Germany, the Netherlands, France and Italy (see footnote 3 
above, at p. 28). 

*° Footnote 27, above. The reader should accept the double caveat that the facts 
stated in this Supreme Court opinion were not found by the Court, but assumed 
to be true on the defendant’s motion to dismiss the complaint; and that the author 
argued the case for the government in the Supreme Court. 

* Civil Action No. 96-170, S.D.N.Y., filed Oct. 19, 1954. 

* Footnote 22 above, at p. 1748 et seq. 

%« This article does not deal with the problem of what action, if any, the execu- 
tive or the legislative branch of the United States Government should take with 
respect to restrictive legislation or other policies pursued by foreign governments. 
It only assumes that, in the present state of the law, foreign governmental require- 
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ments of a restrictionist character constitute a block against effective judicial en- 
forcement of the Sherman Act in foreign trade. 

*This phrase was apparently used by a Canadian newspaper (see footnote 22 
above, at p. 1743). While this particular outburst was part of the aftermath of the 
judgment in the DuPont-I.C.I. case, Canadian irritation at the use of extraterri- 
torial process had been in evidence prior to this time. For example, when the Anti- 
trust Division attempted to conduct an investigation of the newsprint industry in 
Canada some years ago, the Province of Ontario passed a law making it a felony to 
send any corporate records out of Canada at the request of any foreign legislative, 
judicial or administrative organ (Business Records Protection Act, Chapter 44, Re- 
yised Statutes, 1950, Vol. I, pp. 409-10). It seems realistic to assume that the United 
States interests which had a dominant control over the Canadian newsprint industry 
shared the Canadian resentment against United States “judicial aggression.” 

Reference need be made only to the gigantic Kreuger and Toll, and McKesson 
and Robbins, frauds. See Plummer, “International Combines in Modern Industry” 
(1938) 49-53; Securities and Exchange Commission, Report on Investigation in the 
Matter of McKesson and Robbins (1940). 

* Judge Moore’s opinion in the Cutting case, quoted with approval in Ford v. 
U. S., footnote 19 above, at p. 623. 

® Note the reliance of Mr. Haight, and of the American Chamber of Commerce in 
London, on authorities in the field of public international law, footnote 3 above. 

” Private International Law (4th ed. 1952) g—10. 

“ Harrison, “Jurisprudence and the Conflict of Laws” (1919) 123. M. Wolf has 
pointed out that Justice Story took from prior authors as a leading principle that 
the rules of conflict of laws are part of the national law (Private International Law 
(ed ed. 1940) 33-34 ). 

“Cheatham, Goodrich, Griswold and Reese, “Cases and Materials on Conflict of 
Laws” 2d ed. (1941) 8. See also the evaluation of Justice Story as a mere compiler in 
Cheshire, footnote 40 above, at p. 45, and the criticism of Story’s doctrines in Cook, 
“The Logical and Legal Bases of Conflict of Laws” 1942), chap. 2. 

* Sec. 5, Comment b (1934). 

“The Apollon, g Wheaton 362 (1824). 

“ The Exchange, 7 Cranch 116 (1812). 

“ Schooner Charming Betsy, 2 Cranch 64 (1804). 

“ 362 U. S. 553 (1923). 

* 206 U. S. 46 (1907). 

“324 U.S. 439 (1945). 

® Georgia v. Tennessee Copper Co., 206 U. S. 230 (1907); Missouri v. Illinois, 180 
U.S. 208 (1901); New York v. New Jersey, 256 U.S. 296 (1921). 

* Footnote 27 above. 

* Eastman Kodak Co. v. Southern Photo Materials Co., 273 U. S. 359 (1927). 

The term gestalt “signifies the attempt to find within the mass of phenomena 
coherent functional wholes, to treat them as full primary realities and to under- 
stand the behavior of these wholes as well as of their parts, from whole rather than 
part laws.” Koffka, “Gestalt,” 6 Encyclopedia of the Social Sciences 642, 645 (1929). 

*“The Theory of the Enterprise Entity,” 47 Columbia L. Rev. 343 (1927). 

®U. S. v. Watchmakers of Switzerland Information Center, 133 F. Supp. 40, 134 
F. Supp. 710 (S.D.N.Y. 19535). 

*°“The arrangement between the two organizations seems to be that Eterna N. Y. 
[the New York distributor] may operate independently only as long as it does as 
Eterna A. G. [the Swiss manufacturer] wishes on major matters. If it fails to ac- 
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quiesce on a matter of major importance, Eterna A. G. has power not only to cease 
doing business with Eterna N. Y., but to resume control of the corporation and 
operate it itself. Again it is unrealistic to think that the employees and officers of 
Eterna N. Y., with such a possibility before them, feel free to deal independently 
with Eterna A. G. The distribution agreement under circumstances reduces Eterna 
N. Y. to the status of agent.” 

* International Shoe Co. v. Washington, 326 U. S. 310, 317 (1945), a due process 
case in which C. J. Stone endorses the approach of Judge Learned Hand jn 
Hutchinson v. Chase & Gilbert, 45 F. 2d 139, 141 (C.C.A. 2d 1930). 

 Ibid., p. 316. 

* U. S. v. Imperial Chemical Industries, Inc., 105 F. Supp. 215 (S.D.N.Y. 19532). 

® British Nylon Spinners v. Imperial Chemical Industries, 2 Eng. L. R. 780 (C.A)), 
These two cases have been discussed by the author in “Antitrust and Foreign 
Trade,” 48 Northwestern Univ. L. Rev. 411, et seq. (1953). 

“ Described by the author in “Restrictive Business Practices as an Appropriate 
Subject for U. N. Action,” 1 Antitrust Bulletin 409 (1955), and condemned by G. H. 
Montague in the same issue, “Limitations on What the United Nations Can Do 
Successfully,” ibid., p. 441. 


Antitrust Jurisdiction and the 


Production of Documents Located Abroad 
By LEONARD J. EMMERGLICH 


In a civil antitrust case the reach of the Sherman Act may come into ques- 
tion through a motion under Rule 34 for discovery and production of 
documents physically outside the United States. 

The controversy which follows centers initially about “possession, custody 
or control.” Among the questions which are likely to result are principally 
these: 


1. Is a corporation to be deemed in control of documents in the pos- 
session of a foreign subsidiary? 

. Does a prohibition of foreign law, forbidding removal of docu- 
ments, negative control or operate to excuse non-production? 


A rule of court, an ancient principle of equity, several decisions, and some 
considerations of public policy are the operative criteria for resolving such 
questions. 

When non-compliance with an order to produce documents is without 
adequate excuse, then under Civil Rule 37 the Court may go so far as to 
dismiss a complaint or strike out a defense or answer. Thus, in the Cotton 
Valley case, a civil prosecution under the Sherman Act, the Attorney General 
declined to produce F.B.I. reports ordered to be made available to the 
defendant, claiming privilege. The Court thought that it should determine 
whether the documents were indeed privileged; the Attorney General in- 
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sisted it was his province to do so. The Court dismissed the complaint, and 
the Supreme Court affirmed by an equally divided Court. United States v. 
Cotton Valley Operators Committee, g F.R.D. 719 (W.D. La. 1949), Affd. 339 
U.S. 940, 94 L. Ed. 1356, 1379, 70 S. Ct. 793, 994. 

In the Aluminum case, in the course of an ancillary proceeding to set 
aside a contract between the defendant and the Aluminum Company of 
Canada, Judge Knox, in an unreported ruling, expressed the view that the 
Government would have to produce documents sought by the defendant in 
the files of the Department of Justice, Department of Defense, National 
Security Council and other agencies of the Government, relating to the 
Government’s plans for expansion of primary aluminum production ca- 
pacity, and its stockpile objectives for national defense purposes. These 
documents were in large part classified as secret, but the Court felt that they 
were relevant to an issue presented by the Government’s petition, that the 
contract under attack would deter the expansion program of the Govern- 
ment. A definitive order was not entered because an initial effort to meet 
Alcoa’s need for documents by making available unclassified material, 
proved to be sufficient for the defendant's needs, but the Court was prepared 
to require the Government to choose between maintaining the privileged 
character of the documents or the loss of a ground for prohibiting perform- 
ance of the contract. 

On the other hand, a failure to comply with an order for production of 
documents located abroad has been held to warrant action beyond that 
provided for in Rule 37. Societe Internationale v. Brownell, 225 F. 2d 532, 
(C.A.D.C. 1955), certiorari denied US. . In a suit under the Trad- 
ing with the Enemy Act, after the Court ordered production of records of a 
Swiss banking firm, constructive possession of the documents was taken by 
the Swiss Federal Attorney. He in effect seized them, on the ground that 
their production would constitute economic espionage, a criminal offense. 
With the issues unresolved, the District Court appointed a special master 
to find whether there had been a good faith effort to comply with the order. 
He found good faith. But this did not dispose of the Government’s motion 
to dismiss the complaint and a counter motion to be relieved of the order 
for production. To justify dismissal, said the Court, it is not necessary to 
construe the inability to produce as a refusal to do so, and due process of 
law does not insist that a plaintiff be allowed to go to trial in a manner 
inconsistent with accepted procedures. The court emphasized that 


“ 





. . we rely chiefly on the necessity for discovery as an aid in the 
development of facts. This is particularly important in such a case as 
this, where the intricacies of relationships are so difficult to unfold 
and their geographical locale is centered so close to the former enemy, 
and where the secrecy laws which Switzerland deems wise prevent dis- 
covery which on adequate showing is deemed material to the case. 

“What we have here said is fortified by established legal principles. 
It is settled that ‘the fullest possible knowledge of the issues and facts 
before trial’ is intended by the rules governing discovery. Hickman v. 
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Taylor, 329 U.S. 495, 501, 67 S. Ct. 385, 389, 91 L. Ed. 451. ‘Mutual 
knowledge of all the relevant facts gathered by both parties is essen- 
tial to proper litigation.’ Ibid., 329 U.S. at page 507, 67 S. Ct. at page 
392.” 


The court found these views to be buttressed by the Supreme Court in 
Guaranty Trust Co. v. United States, 304 U.S. 126, which ruled that even a 
foreign sovereign suing as a plaintiff must give discovery, citing Rothschild 
v. Queen of Portugal, 3 Y.&C. Ex. 594,6; United States v. Wagner, L.R. 2 Ch. 
App. 582. After pointing to further confirmation to be found in the Prize 
cases the court concluded: 


“ 


. when Switzerland takes action of the character here involved, 
which she deems beneficial to herself and her nationals as a whole, 
the disadvantage caused a particular national in litigation abroad is 
fairly left where the law of the forum places it. 


... One modification, however, we deem advisable, namely, that dis- 
missal of the complaint with prejudice shall not become effective six 
months after the receipt by the District Court of the mandate of this 
court in this case, and not then if within such period discovery is 
made as ordered. This will afford another opportunity to bring the 
case on for a trial and decision on the merits.” 


See also 9 F.R.D. 680 (D.C. 1950), and 14 F.R.D. 44 (D.C. 1953). 


The ample authority of a court of equity to make orders in personam for 
performing acts abroad is thoroughly settled. The normal reach of this 
authority, for present purposes, is shown by an order of Judge Ryan in the 
Imperial Chemical Industries case. United States v. Imperial Chemical In- 
dustries, 100 F. Supp. 504 (S.D.N.Y. 1951). The Government applied for an 
order requiring I.C.I. to produce documents located abroad relating to the 
organization of subsidiary companies and the negotiation of contracts, all 
alleged to be part of an illegal scheme to divide territories and prevent 
competition. The Court concluded that there should be production of the 
designated papers in New York City. I.C.I. preposed that it would make all 
of its relevant files available in Great Britain and the Court directed the 
Government to examine the files there. I.C.I. was ordered to produce the 
documents selected by Government counsel, or photostatic copies, in New 
York. The discovery was accomplished with no difficulty whatever due to 
the cooperation of counsel for both sides. 

Of public policy, and relevant decisions, I will speak in discussing the 
questions to be examined. 


I 


The documents of subsidiary corporations abroad, if under the control of 
the party from whom discovery is sought, are subject to the in personam 
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authority of an equity court, and only considerations of policy could provide 
a reason for not ordering their production. At a later point I will attempt to 
outline what seem to be the considerations of public policy which should 
guide the court in accordance with settled principles for choosing between 
conflicting values. 

Ultimately the test under Rule 34 is one of control. The fact of control 
and not that of possession is decisive. Mercantile Metal & Ore Corp. v. 
American Corp. 12 F.R.D. 345, 346 (S.D.N.Y. 1952). Papers have been held 
to be within a person’s control although they are in the possession of the 
Bureau of Internal Revenue, if such person is able to obtain copies. Nola 
Electric v. Reilly, 11 F.R.D. 103, 106 (S.D.N.Y. 1950), cert. denied 340 U.S. 
g51 (1951). Papers may be under the control of a party resident in the 
United States although they are abroad. In re Harris, 27 F. Supp. 480, 481 
(S.D.N.Y. 1939); In re Grand Jury Subpoenas Duces Tecum, 72 F. Supp. 
1013, 1020 (S.D.N.Y. 1947); United States v. United Shoe Machinery Co., 
76 F. Supp. 315, 17 (D.C. Mass. 1948). Radio messages, sent from a French 
vessel at sea, are “under the control of” the owner of the vessel, over which 
a United States court had acquired jurisdiction, despite the fact that delivery 
of these messages to a French authority was required. Rosenthal v. Com- 
pagnie Generale Transatlantique, 14 F.R.D. 33, 36 (S.D.N.Y. 1953). “Con- 
trol” has been treated as a broad concept. Cf. Rochester Telephone Corp. v. 
United States, 23 F. Supp. 634, 636 (W.D.N.Y. 1938). Affd., 307 U.S. 125, 
145-146 (1939). Older cases such as Amey v. Long, g East 473, 483 (1808) 
per Lord Ellenborough In re Sykes, 23 Fed. Cas. No. 13717 (S.D.N.Y. 1878), 
and Munroe v. United States, 216 F. 107, 110 C.A. 1, 1914), have indicated that 
the subpoenaed person is not in “control” if, at the time the subpoena issues, 
he has neither possession of the document nor an existing right to demand 
its possession. Partly under the influence of these older cases, Re National 
Public Utility Investing Corporation, 79 F. 2d (1935), held that the president 
and controlling stockholder of a United States corporation, which owned 
all of the stock of Newfoundland corporations, did not control records 
actually in the control and possession of the liquidator of the Newfoundland 
corporations. And Re Harris, supra, found as a fact that the London branch 
of the Chase National Bank was a separate entity, conducted “independ- 
ently,” and held that the New York bank would not be required to produce 
a depositor’s account with the London branch. 

More recent decisions, however, have broadened the duties of subpoenaed 
persons. Among the documents ordered to be produced in the Societe 
Internationale case were papers in the possession of subsidiaries. But for 
our purposes the most revealing decision is that of Judge Kirkland in the 
course of the grand jury investigation in the District of Columbia of an 
alleged world petroleum cartel. In re Investigation of World Arrangements, 
13 F.R.D. 280 (D.C. 1952). Of the civil suit in this district, making such 
charges, I shall refrain from speaking since it is a pending case with which 
I had some connection. The grand jury proceedings resulted in several 
published opinions. Judge Kirkland held that a number of major United 
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States petroleum companies, operating abroad through large numbers of 
subsidiaries, had to produce subpoenaed documents in the files of those 
subsidiaries, as well as from their domestic files. The Court reasoned that 
a corporation, be it the parent corporation or a subsidiary, functions under 
the guidance of its directors. Therefore, if a corporation has power, either 
directly or indirectly, through another corporation or series of corporations, 
to elect a majority of directors, the former may be deemed a parent corpo- 
ration and in control of the corporation whose directors it has power to elect 
to office. Further, in the light of the reasoning of United States v. Fleischman, 
399 U. S. 349, the Court ordered that if any of the movants jointly had such 
control they would be obliged to produce such subpoenaed documents. In the 
Fleischman case subpoenas duces tecum were served upon the members of the 
executive board of an unincorporated association, for the production of the 
association’s records. The members had no power to act individually. None 
produced the records, asserting a lack of individual custody and an impos- 
sibility of compliance. The court rejected this argument, saying: 


“It may be that the efforts of one member of the board will avail 
nothing. If he does all he can, he will not be punished because of the 
recalcitrance of others. . . . But to hold that, because compliance with 
an order directed to the directors of a corporation or other organiza- 
tion requires common action by several persons, no one of them is in- 
dividually responsible for the failure of the organization to comply, is 
effectually to remove such organizations beyond the reach of legis- 
lative and judicial commands. .. .” 


The court held also that the party moving for production would be under 
a serious practical handicap to prove the negative proposition that the 
subpoenaed persons had not made reasonable efforts to comply. The Court 
did not consider it an oppressive burden to require the subpoenaed person 
to prove affirmatively the making of reasonable efforts, for the facts were 
peculiarly within their knowledge. But when the documents are those of a 
subsidiary corporation it is questionable whether failure of reasonable 
efforts by the corporation will prevent the imposition of sanctions in the 
light of dismissal with prejudice for mere failure to produce documents 
after good faith efforts to do so, in the Societe Internationale case. 

These decisions together leave little room for doubt that the documents 
of subsidiaries are within the reach of the plenary equity authority which 
the Sherman Act invokes. When such documents are located abroad, the 
remaining question of foreign prohibition is similar to that which arises 
where the documents are those of the party itself. 


II 


Prohibition of foreign law, when relied upon to oppose an order for 
production of documents abroad, raises a very immediate problem of identifi- 
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cation. If foreign law is to excuse, what law is meant? Does foreign law mean 
statutes; administrative decisions; edicts of foreign rulers; directions by 
foreign officials? When was the foreign law enacted or promulgated? What 
does it mean? Without further clarification of such questions, it is im- 
possible to deal with the effect of foreign prohibitions. When a prohibition 
embraces the furnishing even of copies located in the United States another 
problem is presented. A further variation is to be found in an order for 
production against a foreign national doing business and maintaining 
records here, met by an order upon the national by an official of its own 
government prohibiting production of documents in the United States 
relative to activities abroad. Cf. In re Investigation of World Arrangements, 
supra. 

Most of these secondary questions need not be decided in Sherman Act 
cases because, it is submitted, considerations of public policy of paramount 
or overriding force, make it unnecessary to reach them. 

In addressing themselves to the net work of interests involved in a genuine 
conflict of laws, the starting point of the Courts, for present purposes, must 
be the familiar premise that matters of procedure are governed by the lex 
fori. In re Investigation of World Arrangements, supra; Restatement of the 
Law of Conflicts of Laws (1934), $585; 3 Beale, Conflict of Laws (1935), 1600. 
As pointed out in Societe Internationale v. McGranery, 14 F.R.D. 44, 53 
(D. C. 1953): 

“Procedures of the law of the forum customarily govern law suits. 
Neutrals as well as citizens of the United States must meet the require- 
ments of these procedures. It seems obvious that foreign law cannot 
be permitted to obstruct the investigation and discovery of facts in 
a case, under rules established as conducive to the proper and orderly 
administration of justice in a court of the United States.” 


These principles are generally accepted throughout the civilized world. 
Nussbaum, Principles of Private International Law (1943), 187. They are 
given a scope which embraces all procedural questions, including even the 
choice of the applicable conflict of laws rule. Restatement of Conflict of Laws 
§7; 1 Beale, supra, at p. 55. Evidently problems are procedural and fall within 
the rule. Pritchard v. Norton, 106 U. S. 124, 133-134 (1882); Russell v. Barnes 
Foundation, 143 F. 2d 871 (3rd Cir. 1944), cert. denied, 323 U. S. 771 (1944); 
Nussbaum, supra, at p. 189. 

Whether foreign law prohibits the discovery sought is not treated as a 
preliminary question. The courts first find an obligation to make discovery, 
using the standards of relevancy and good cause only. After the appropriate 
obligation is determined and settled by an order, there is provided a pro- 
cedure for dealing with foreign prohibitions. To illustrate, in the cited 
grand jury investigation of an alleged petroleum cartel the Court first fixed 
the scope of the obligation to make discovery. Then the Court directed the 
objectors to make good faith efforts to secure consent from foreign govern- 
ments claimed to be prohibiting removal of documents. In the event of a 
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denial of consent the Court set up a procedure for hearing and determi- 
nation of the claimed foreign law and its meaning. The Court refused to 
permit proof of foreign law prior to the making of good faith efforts for 
waiver of the claimed restrictions, but stated in its opinion a willingness to 
enter an order for inspection abroad. While in the Societe Internationale case 
the Court was confronted with a need to decide what consequence would fol- 
low if a good faith effort failed to produce a waiver of foreign prohibition, a 
need to answer such a question did not arise in the oil cartel investigation 
because of the termination of the grand jury proceedings and the substi- 
tution of a civil proceeding. The answer, for antitrust discovery purposes, 
can involve very often much more than was operative in Societe Inter- 
nationale. For example, when discovery is sought against a defendant in a 
suit by the Government under the Sherman Act, a criminal statute, although 
the case is a civil one the Government has the dual function of enforcing the 
law and seeing that justice is done to the defendant. Cf. United States v. 
Reynolds, 345 U.S. 1. Again, in the absence of paramount considerations of 
public policy, a defendant caught in the dilemma of conflicting commands 
has not placed himself in that position out of choice in the same sense as a 
plaintiff might be considered to do. 

The seeming conflict between a domestic order for discovery and a foreign 
law prohibiting it is sometimes asserted to raise grave problems of inter- 
national law. The assertion is made that a domestic Court may not require 
a person to commit an act abroad which is a violation of law there. Cf. Re- 
statement of the Law of Conflict of Laws, §94; S.E.C. vs. Minas de Arte- 
misa, 150 F. 2d 215, (g Cir. 1945). In the Societe Internationale litigation the 
Minas de Artemisa case, which relied upon the Restatement, was dis- 
tinguished as dealing with convenience and not ultimate production. 111 F. 
Supp. 435, 445- Similarly, it was treated as distinguishable in Re Investigation 
of World Arrangements, supra. 

It is not necessary to investigate the question whether any principle of 
international law has such breadth as to negative the authority of the 
domestic court to insist absolutely that its procedures be followed in its 
Courts. International law becomes municipal law only by adoption of, and 
consent to, the body of usage and customs forming its bulk. A domestic court 
does not disregard an existing rule of municipal law even though recognized 
principles of international law may be contrary to such rule. The Over The 
Top, 5 F. 2d 838, 842 (Conn., 1925); 10 Op. Att. Gen. 519, 521 (1863); 
Willoughly, The Legal Nature of International Law, 2 Am. J.1.L. 357 1908). 

Where there is conflict between the requirements of municipal law and 
those of international law, an international tribunal may base its decision 
on international law. But a municipal Court will apply its own law. Indeed, 
the duty to apply its own municipal law is a well established principle of 
international law. Schooner Exchange v. M’Fadden, 7 Cranch 116, 136 
(1812); Chung Chi Cheung v. The King, (1939), A.C. 160, 167-168; 18 Am. 
J-L.L. 147, 159-160 (1924); 1 Hackworth Digest of International Law (1940), 
34-39; 2 Hackworth Digest of International Law (1941), 1-2. 
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The claim that production will incriminate under foreign law seems un- 
tenable in view of refusal by the Courts to treat the privilege against self- 
incrimination as applying to prosecutions abroad for disclosure of facts. ‘The 
reasons are stated by Wigmore to be that 


“a radical fallacy of principle underlies the assumption that 
the Courts of one State may consider the effect of enforced dis- 
closures as creating a danger of prosecution in another sovereignty. 
It is not in the power or duty of one State, or of its Courts, to be 
concerned in the criminal law of another State. For the former, there 
is but one law, and that is its own. . . . exaggerated structure of ap- 
prehnsion of foreign prosecution is built upon a foundation of 
‘mights’ and ‘mays’ and other exiguous possibilities so elaborate as to 
seem unfit for practical consideration in the zealous administration 
of justice.” 8 Wigmore, Evidence, 3rd Ed. 338. 


The question whether the privilege against self-incrimination extends to 
the possibility of criminal prosecution in a foreign country was presented to 
the courts originally in King of the Two Sicilies v. Willcox, 7 St. Tr. (N.S.) 
1049 (1850). Participants in an unsuccessful rebellion in Sicily took part 
of the King’s treasure to England and the King sued them there to compel 
delivery of a steamship purchased with these funds. In opposing a claim for 
production of documents the defendants asserted that this would subject 
them and others to criminal prosecution in Sicily. This argument was re- 
jected by the Court. 


“Can the defendants then object to answer that which might sub- , 
ject themselves to penal consequences if they should go to Sicily? I 
think not. The rule relied on by the defendants, is one which exists 
merely by virtue of our own municipal law, and must, I think have 
reference, exclusively, to matters penal by that law, whether it could 
or could not entail penal consequences.” 


The Willcox case was followed in this country in such cases as Hale v. 
Henkel, 201 U. S. 43, 69 (1906) and United States v. Murdock, 284 U. S. 141, 
(1931). While the precise question under consideration here was not dis- 
posed of, a related problem as to whether the privilege can be invoked in a 
federal court because of possible prosecution by a state court, and vice versa, 
has been adjudicated. The weight of authority in the federal courts is that 
the privilege does not apply in a federal proceeding even though the sub- 
poenaed person may be subject to prosecution in a state court on the basis 
of disclosed facts. There are a few cases concerning the dilemma between fed- 
eral and state prosecution to the contrary. See e.g. United States v. Saline 
Bank, 1 Pet. 100, 103 (1828). Doubt has been expressed that this opinion cov- 
ers the point at all. Hale v. Henkel, supra. But none of these seemingly 
contra cases suggests that the rule of the Willcox case should not apply to a 
claim of possible prosecution in a foreign country. The only case dealing with 
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the international problem which appears to be contrary to the holding of the 
Willcox case, is the English case of United States of America v. McRae, 
4 Eq. 327 (1867). The United States sued an agent of the Government of the 
Confederate States of America in Great Britain, for an accounting of monies 
which he had received in his official capacity. The United States seized all 
American property of the defendant under Civil War legislation. The British 
court distinguished the Willcox case and upheld the defendant's objections 
to answer on the ground that the answer might subject him to the penalities 
of foreign law, the rationale of Court being the misuse of a court proceeding, 
ostensibly instituted for an accounting, to make it serve as a device for ac- 
complishing a domestic seizure and forfeiture. Cf. Feldman v. United States 
322 U. S. 487, 494 (1944). 

There is no reason for a United States court to follow the oblique 
decision of the McRae case. Although there has not been a holding by the 
United States Supreme Court as to prosecution in a foreign country, it has 
expressed its views on the problem. In Brown v. Walker, 161 U. S. 591, 608 
(1896) the Court, in holding a witness to be immune from criminal prosecu- 
tion because of a provision of the Interstate Commerce Commission Act, 
added: 


“But even granting that there were still a bare possibility that by 
his disclosure he might be subjected to the criminal laws of some 
other sovereignty, that as Chief Justice Cockburn said in Queen v. 
Boyes, 1 B. & S. 311, in reply to the argument that the witness was not 
protected by his pardon against an impeachment by the House of 
Commons, is not a real and probable danger with reference to the 
ordinary operations of the law.” 


Similarly in United States v. Murdock, 284 U. S. 141, 149 (1931), a unani- 
mous Court said: 


“The plea does not rest upon any claim that the inquiries were be- 
ing made to discover evidence of crime against state law . . . The in- 
vestigation was under federal law in respect of federal matters.” 


“Investigations for federal purposes may not be prevented by mat- 
ters depending upon state law. Constitution, Art. VI, P 2. The Eng- 
lish rule of evidence against compulsory self-incrimination, on 
which historically that contained in the Fifth Amendment rests, does 
not protect witnesses against disclosing offenses in violation of the 
laws of another country.” 


It would seem that the common law privilege against self-incrimination 
does not cover a claim that punishment in a foreign country might or would 
result from the contents of documents ordered to be produced. (Not to be 
overlooked is the quite familiar fact that the privilege against self-in- 
crimination cannot be invoked by corporations. Hale v. Henkel, supra.) 
But all of this does not set at rest the conflict, for the party directed to 
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produce documents has a keen interest in avoiding criminal prosecution for 
the very act of production, and in avoiding foreign sanctions for dis- 
obedience which may be even more onerous. Seizure of property is the most 
obvious. Moreover, the documents themselves may be seized by a foreign 
government. Good faith efforts may fail to secure a waiver of prohibitions or 
a release of seized documents. 

When a United States Court orders that documents be produced, and the 
resulting obligation is negated by a prohibition of foreign law, in resolving 
the conflict a United States Court must give effect to public policies of the 
United States which are involved. Among these is the policy reflected by 
established procedures for discovery of facts. These are essential parts of a 
policy for the administration of justice which seeks to make a civil litigation 
an inquiry for the truth. In any kind of litigation suppression of the truth is 
a grievous necessity at best, more especially when the inquiry is sought under 
a statute which seeks to protect the public interests. McMann v. Securities 
and Exchange Commission, 87 F. (2d) 377, 378, cert. den. 301 U. S. 684. 

The Sherman Act represents a public policy of a very high order. It is 
now a commonplace to speak of the statute, in the words of Chief Justice 
Hughes, as a charter of economic freedom. In the Aluminum case Judge 
Learned Hand pointed out, and the Supreme Court reiterated in the 
Tobacco case, that inherent in the statute are values of deep significance to 
economic and political democracy. In dealing with such an issue as we are 
considering, a United States Court is not concerned with the differences, 
which are at least substantial, between our antitrust law and the antitrust 
law of the foreign Government issuing the prohibition, but rather with 
carrying out the policy of a statute which has the generality and adoptability 
found desirable in a provision of the Constitution. That policy is in sharp 
conflict with policies prevalent in many nations where prohibitions against 
documentory discovery may exist or be erected. This circumstance alone does 
not provide a reason for insisting upon the production, but it does disclose 
the opposed policies which press, one on each side, in the background of 
such a controversy over documentary discovery. 

We have chosen a method of reconciling competion and cooperation 
basically different from that which most other nations, confronted with the 
same problem, have elected. In the last half of the 19th century economic 
and political thinking was focused upon biological and scientific evidence. 
The “struggle for existence” of Malthus and the “survival of the fittest” of 
Darwin, had aroused such enthusiasm that men were seen as engaged in an 
endless warfare with one another in fulfillment of a law of nature. Tenny- 
son paid tribute to “Nature, red in tooth and claw,” and John D. Rockefeller 
explained the Standard Oil monopoly to his Sunday school class as ‘“‘merely 
a survival of the fittest **** The American Beauty rose can be produced in 
the splendor and fragrance which brings cheer to its beholder only by 
sacrificing the early buds which grow up around it. This is not an evil 
tendency in business. It is merely the working out of a law of nature and a 
law of God.” 

It soon became plain, however, that when biological laws were made to 
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animate an economy they produced injustice and oppression, for an economy 
is not a species to be found in the biology book. Before the end of the igth 
century, both in the United States and in Europe there was repudiation of 
what Thomas Huxley called the “gladiatorial theory of existence.” Instead 
of the survival of the fittest, the fitting of as many possible to survive became 
the center of interest. There set in what Dean Pound has called “a notable 
shift throughout the world from thinking of the task of the legal order as 
one of adjusting the exercise of free wills to one of satisfying wants...” 4 
Survey of Social Interests, 57 Harv. L. Rev. 1 (1943). Uncontrolled com- 
petition was seen as something less than a law of God. 


“Thou shalt not murder, but tradition 
Approves all forms of competition.” 


To solve the insistent problem of reconciling competition and cooperation 
the United States and Europe moved in opposite directions. In the United 
States the response was the Sherman Act, in 18go0. By prohibiting monopolies 
and restraints of trade which had come to be condemned by the common law, 
the statute undertook to provide one thing only, freedom. The Act did not 
use, even once, the word “competition,” for it did not have the negative 
purpose of regulating competition. Its single aim was to prevent artificial 
aggregations of economic power in private hands, by which others could be 
foreclosed from the free pursuit of callings which are the common right of 
all. To that end the statute sought to provide freedom of access to lawful 
callings, freedom of those in the market to exercise and develop their 
powers, and freedom of consumers to choose among products and sellers. 

But the principal European economies chose a course of action which 
relied upon private regulation instead of public controls, and restriction 
instead of freedom. The cartel system was fashioned out of feudal prin- 
ciples and has perpetuated feudal values. Twentieth century industry in 
western Europe in large areas still pursues the aims and employs mechanisms 
of the old guild system. Under guild rule each man had a place. This pro- 
vided a feeling of security. It diminished the fears of the individual, for he 
knew that, if only to protect the system, he would be helped to keep his place. 
The modern cartel systems of many economies abroad create assurance that 
each producer will be protected in the place which is his. If he is not an 
efficient producer, those who are more efficient are not quick to reduce prices, 
or adopt new technology which will dislodge him for that would introduce 
a principle of conduct by which they in turn could be displaced or wiped 
out by even more efficient producers. Despite recent legislative advances 
made in England and elsewhere in Europe, a description of business prac- 
tices in England set out in a Report of a Committee on Trusts, appointed 
by the Ministry of Reconstruction in 1918, presented to Parliament April, 
1919, remains widely applicable in many parts of the world:— 

“A well-known Federation may serve as an example. This a Federation 
of firms engaged in the manufacture of an article of furniture. On the 
formation of the Federation a computation was made of the total output of 
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furniture in the United Kingdom, and of the respective share of that output 
contributed by each of the subscribing firms. Each firm was then assigned 
a percentage of the total output based on its sales prior to the formation of 
the Federation. Each firm remained at liberty to increase its output so far as 
it was able and desired to do so; but upon all sales made by any firm in 
excess of its assigned percentage of the aggregate of trade done 5, per cent 
in value had to be paid each month into a pool. Any firm whose output for 
the month was less than its proportionate share of the agregate output was 
entitled to receive from the pool 5 per cent in value upon the amount of its 
deficiency. An arrangement of this kind was found to be common to a great 
many of the Associations into whose working we inquired, and has, as one of 
its effects, the curious result that a member of the association may, if he de- 
sires, entirely withdraw from active manufacture and allow his share of the 
output to be absorbed by more active firms, and as compensation draw a 
substantial sum month by month from the pool. It was explained to us by 
one of the witnesses that, in his view, the pensioning of inefficient members 
of the trade in this way was more economical than any attempt to drive them 
out of the trade by competition.” 

Many elements of major business communities abroad have come to pre- 
fer their self-forged cartel chains, in the words of Milton: 


“To love bondage more than liberty, 
“Bondage with ease than strenous liberty.” 


But industrial progress today has come to depend more and more on tech- 
nical progress and this requires freedom and incentive to innovate, trial and 
error, and flexibility. The great productivity of American industry is pos- 
sible because of its readiness to change, freedom to change, and incentive to 
change. The attitude of most American businessmen toward change from 
existing patterns and practices is not simply that change is something to be 
lived with, but rather that it is something to be desired because it will 
produce economic advantage. This condition of mind is precisely what our 
antitrust laws are calculated to bring about. When there is freedom from 
the artificial restraints of combinations of competitors and from monopoly 
power, then each businessman can look upon technological change and in- 
creased output as something which can benefit him, and, therefore, as some- 
thing to be sought. 

But the cartel system, to achieve its guarantee of a designated quota, with 
a specified territory, within a fixed range of prices, for products of set 
quality, requires the suppression of technological advance. Productivity 
suffers and a brake is applied to the enlargement of markets. Far more im- 
portant is the artificial thrust of cartel power and cartel values against the 
forward movement of technical advance. The free world is engaged in a 
technological race with Soviet Russia. Any impediment to the fullest and 
quickest development of technology, through multiple centers of research, 
engaged in pursuing diverse lines of inquiry and effort because there is 
incentive to do so, unnecessarily retards this essential effort. 
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If foreign prohibitions of essential discovery should be permitted to defeat 
full enforcement of our antitrust policy this would, among other effects 
hamper the long continued efforts of the United States to encourage foreign 
nations in developing more competitive economic conditions. Such an jp. 
terpretation, moreover, would fail to give due regard to the fact that foreign 
cartels and cartel members are often instruments of government policy, with 
territories divided in terms of national boundaries. 

Hence when, in an antitrust case, a United States Court is called upon 
to exercise its discretionary authority to impose sanctions under Rule 37, or 
to dismiss under Rule 41 or the Court’s inherent authority, these policy 
considerations will probably be controlling, and result in adoption of the 
basic rationale of the Societe Internationale case, for they add purposes of 
public policy of urgency and force to those to be found in accepted pro- 
cedures for arriving at the truth. 


Anti-Trust Law and Foreign Commerce 


By WILLIAM DwicHTt WHITNEY 


Our subject has far greater importance than the title implies. The word 
“anti-trust” is really an understatement, because “anti-trust” is merely the 
word that we use to cover what really are the American laws governing the 
whole vast subject of trade and commerce. The Supreme Court has con- 
sistently said that all other specific laws relating to trade and commerce are to 
be read in the light of the over-riding importance of the public policy in 
favor of free competition expressed in the Sherman Anti-Trust Act. 


American law today violates international law. 


This subject is most important today in the international field, and I sub- 
mit to you that the way that we are enforcing the American law today 
violates international law, is increasing our unpopularity abroad, and is 
hamstringing American business. 

Any trade between two nations must involve two systems of law. They 
must be in conflict unless reconciled by international law. Our whole 
American policy in foreign affairs is to avoid conflict, and accordingly we 
must subject ourselves to international law. International law is not theo- 
retical; it is the rule or working means by which international conflict is 
avoided, above all in the field of trade and commerce. 


International law is territorial. 


The one essential rule of international law is that each country applies 
its own law in its own territory. It is supreme in its own territory, and the 
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laws of other nations have no place there. It would be just as proper under 
international law for English or Turkish or Russian law to govern New York 
contracts as it is for American law to attempt to govern contracts made and 
to apply in those countries. 

International law is not a highly complex set of rules under which all 
the different laws of the different countries can be mingled together and 
made to operate side by side. It lays down the simple principle that there is 
only one applicable law in each soverign territory—its own law. 


We are guilty of judicial aggression. 


For another nation to assert that its law applies there, is nothing less than 
aggression—judicial aggression. The recent decisions in the Courts of our 
country under the anti-trust laws are, therefore, in my opinion, acts of 
aggression by the United States on foreign countries, contrary to inter- 
national law. To apply a remark by a judge of the Permanent Court of Inter- 
national Justice in a leading case, such acts are as much aggression on our 
part as if we wished to annex a bit of territory which we found convenient. 

Hence the paramount importance of not seeking to impose American law 
on events and occurrences abroad. The fundamental law of the United 
States always used to recognize this. The Supreme Court held (per Judge 
Story) that “international law is part of our law,” and (per Chief Justice 
Marshall) that “a nation would justly be considered as viloating its faith .. . 
which should exercise its powers not consonant to the usages and received 
obligations of the civilized world.” Finally, Mr. Justice Holmes, speaking for 
the Supreme Court in the Banana case, said that the Sherman Act cannot 
properly be made to apply to events abroad just because we may later be 
able to catch some person whose acts abroad we may resent. 

But the recent decisions, none of them before World War II, and all of 
them only in the lower Courts, have held that our Courts have jurisdiction 
over events abroad, if they have any consequences here or effects here, and 
if we can subsequently catch the offender here. 


We began in war-time to impose our law on foreign countries. 


These cases arose out of the wartime excitement about German cartels; 
yet what began as a war measure has come dangerously near to becoming a 
peace time policy. Like all dangerous doctrines, this at first has a plausible 
appearance, and everyone has begun by swallowing it. The reasoning is: If 
somebody does something in his backyard which has an ill effect on me, why 
should I not punish him if I can catch him later? 


We are vulnerable to their doing the same to us. 


This sort of reasoning is loaded with dynamite when other nations are 
involved. If I can do it to him, he can do it to me. And the most vulnerable 
nation is the richest and the biggest. In the current world it is the trade and 
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commerce of the United States which is so important that what happens 
here has effects and consequences everywhere. If we can succeed in imposing 
the current anti-trust fallacy that events abroad give jurisdiction if they 
have consequences, then every foreign nation can take jurisdiction over what 
we do here. 

Let me give two examples: one real and actual; the other imaginary but 
none the less correct. 

The American Government today is suing five big oil companies in the so- 
called MSA case on the theory that their prices in Europe were governed by 
Gulf Coast prices in America. The Department’s own thesis is that Gulf Coast 
prices not merely had consequences in all European countries, but that they 
actually governed. If so, and if the modern anti-trust doctrine stands, any 
little European country that wishes to molest us can properly take jurisdic. 
tion over Gulf Coast prices, and subpoena the documents of all the Ameri- 
can oil companies (for example) in Texas. 

This is not imaginary. It is the simplest of reciprocal logic, and European 
countries are just beginning to catch on to it. 


This can apply equally to Russia. 


Take another application of the same principles: Many of you have doubt- 
less contributed money to the “Voice of America.” This seeks to send 
propaganda into Russia and its satellite countries, with the ultimate aim of 
overthrowing their governments. No effect or consequence could be more 
direct or more clearly intended. Yet no act could be more highly criminal 
according to the laws of the countries in which the acts are intended to take 
effect. If our modern doctrine is sound, the United States will have no ground 
to protest if you later make a trip to Russia and are there arrested and put 
to death for having conspired in America to overthrow their Government. 

My position is that Russia would be wrong in doing that, and that we are 
wrong in setting them the example. 

American judges and the American Department of Justice have shown no 
evidence that they have thought out the consequences of what they have 
been doing. Indeed, I cannot find in the decisions any citations of foreign 
cases or of international law text writers in support of what American 
judges, acting on the urging of the Department of Justice, have been saying 
to be settled international law. The citations in their decisions are merely of 
decisions in cases involving different States of the Union, and thus are not 
in point at all, because they are between parts of one single soverign nation. 


We have even applied our law oppressively. 


Worse, we have applied our law in such a way as to appear oppressive 
abroad. Thus in the General Electric case in New Jersey, the Court expressly 
recognized that the only way that it got personal jurisdiction over the Philips 
Lamp Company of Holland (which never did business in the United States) 
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was that some of the directors of that company had fled to America as 
refugees from the German invasion of their own country. For the American 
Attorney General and the American Judge then to impose decrees on them, 
arising out of contracts they had made in Holland relating to their business 
abroad, was what I call an act of judicial aggression. 


We have given support to totalitarian doctrines. 


Some realization has penetrated to the Department of Justice and the 
Courts, but the cure they have applied is almost worse than the disease. They 
have provided in decrees and orders an exception to operate only where 
some instrumentality of a foreign government gives an order contrary to 
the order of the United States Court. First, it is obviously cheapening for 
Courts to say that they are going to try on something abroad, but are pre- 
pared, as they must be, to back down as soon as the foreign sovereign orders 
the contrary. Second, and more important in my view, if the major fallacy 
smacks of aggression, this incidental fallacy is totalitarian. We, who claim to 
be leaders in the world in favor of freedom and the rule of law, have been 
forced, in order to mitigate the breach of comity inherent in our own 
judicial course, to adopt a rule, not that we recognize the rule of law abroad, 
but that we recognize orders and ukases of foreign governments. 

The reason is obvious. If we recognize the rule of law abroad, that is, if 
we recognize what we constantly preach, we would have to cease trying to 
apply our own law to acts abroad merely because they have consequences 
here. 


The laws of other countries may differ, 
because their principles may differ. 


Take a simple example: We say that contracts between two private com- 
panies dividing territories in which they will sell, are illegal. Most countries 
in the world enforce those contracts because they consider freedom of con- 
tract more important than unrestricted competition. They may be benighted, 
but the way to cure the ignorant foreigner is not to try to issue orders to 
him, but to try to convert him. According to our own principles, he is free 
to have his own ideas,—even wrong ideas. Accordingly the contract in ques- 
tion may be illegal in America, but we must recognize it as legal in other 
countries. Orders such as the orders in the JCJ case about who should own 
stock in a Canadian or South American Company, are outside the proper 
jurisdiction of any American Court, and it is not surprising that they were 
denounced in Canada as “Yankee” judicial aggression contrary to inter- 
national law. 

It is just as wrong to order a defendant to do something in a foreign 
country that is contrary to the ordinary common law or statutes of that 
country, or to forbid him to do something there which is permitted by that 
law, as it is to order him to do something there contrary to some order of the 
executive of that country. 
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This misuse of our law is not justified by 
our wish to convert the rest of the world to our view-point. 


It has been said that we cannot reform, because we would then be accept- 
ing a rebuff to our propaganda effort to convince foreign countries that they 
should adopt anti-trust principles. This amounts to saying that we are 
practicing, and that we should continue to practice, the Communistic tactic 
of interfering with the integrity of foreign nations in order to convert them 
to our own philosophy. It is using our Courts as instruments of our 
propaganda. 

So we have three fallacies,—all vicious. We use our courts to interfere in 
the affairs of foreign nations. We mitigate that interference on a Socialistic 
or Totalitarian principle. And we use our courts to advance our propaganda, 


Foreign governments are beginning to protest. 


You will not be surprised to hear that the effect is beginning to be un- 
fortunate, to put it mildly. Foreign governments are protesting to our State 
Department. Foreign publications are denouncing us. Foreign courts are en- 
joining the carrying out of the decrees and orders of our courts. They are 
saying in so many words that they are doing so because we have breached 
international law and international comity. 

Take a single example (and many more exist). In the Grand Jury In- 
vestigation of 1952 and 1953 into the oil industry abroad, formal and 
vigorous protests were made by the British, Belgian, Dutch and other foreign 
governments. And those governments issued explicit orders to their own 
companies to disregard subpoenas of the United States Courts. Bitter articles 
appeared in such responsible and independent foreign publications as the 
London Times and The Economist, as well as in innumerable lesser known 
newspapers and magazines throughout the world. More serious, the Grand 
Jury proceedings imperiled our Middle Eastern oil reserves on which our 
very life as a nation depends, because we made what, to the Middle Eastern 
mind at least, was the absurd and oppressive claim that the District Judge in 
Washington and the Grand Jury, consisting in large part of Government 
Department employees in Washington, should have produced before them 
the papers and documents covering production of oil in Iran, Iraq, Saudi 
Arabia, etc. 

Just as bad was the claim that they shoud have produced before them the 
papers relating to the marketing of oil in England, France, etc. I asked 
Senator Kilgore in London, “If the United States District Court can ask for 
the records of marketing in England, why cannot the English Court ask for 
the records in West Virginia?” I think that Senator Kilgore saw the point. 


American business is the principal sufferer. 


Who are the principal sufferers? Not the foreigners, but American busi- 
ness. Most foreigners do not carry on any business in America, but they 
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carry on business in other foreign countries according to the laws of those 
countries. I have not heard of any country other than the United States which 
requires its businessmen, when they go abroad, to carry on business according 
to the laws of any country other than the country in which they are op- 
erating. It is on the back of the American businessman alone that the 
burden is laid of complying with two sets of laws. He must of course obey 
the law of the country in which he finds himself. If he must obey the con- 
trary American law, he is hamstrung. 

All this has grown up only since World War II, and it is accordingly not 
surprising that American businessmen only recently became aware of the 
difficulty. 


Our law does not exist to enforce our foreign policy. 


A still worse fallacy, I submit, has recently gained wide adherence. It is that 
somehow the Department of Justice ought to use our anti-trust laws to en- 
force our foreign policy. 

I do agree that the foreign application of our law is beginning to affect our 
national security (notably today in the Middle East). For example, when 
the British Government over the signature of Mr. Anthony Eden ordered its 
companies to disregard the orders of the United States District Court, it did 
so on the ground, among others, that those actions affected the military 
security of the free world. 

If foreign policy considerations are involved, it certainly is not the func- 
tion of the Department of Justice to make decisions, and it is prostituting our 
courts to use them as instruments of foreign policy. In a free country, claim- 
ing to live under the rule of law, there is no place in the administration of 
justice for a discretion responsive to the military requirements of govern- 
mental power. 

The best evidence of the difficulty arose when the Department of Justice 
gave clearance to a consortium of the biggest oil companies in Iran. It can 
only have done this on one of two grounds,—either it disregarded the law, 
which it had no right to do,—or it agreed with me that the anti-trust laws do 
not apply to the purchase of oil in Iran. 

This position is perfectly consistent with the language of the Sherman Act. 
Our Bench and Bar have gone wrong in failing to distinguish between the 
two meanings of the words “foreign commerce.” Export and import trade is 
one thing, and acts and events inside of foreign countries are another thing. 
The Sherman Act, dealing with “trade and commerce with foreign nations” 
deals only with the first. 

International law, the highest traditions of American law itself, the de- 
cision of the Department of Justice in the Iranian Oil matter, the well- 
being of American business abroad, faith in the superiority of free institu- 
tions, and a decent regard for other nations, all point to the necessity for a 
realization, before it is too late, that jurisdiction must be confined to acts and 
events that happen on our own territory. 





Recent Decisions of the 


United States Supreme Court 


By JOsEPH BaRBASH and WILLIAM B. MATTESON 


NORMAN C. BERNHARDT V. POLYGRAPHIC 
COMPANY OF AMERICAN, INC. 


(January 16, 1956) 


Since Erie R. Co. v. Tompkins, 304 U. S. (1938), was handed down to 
the surprise of a bar accustomed to arguing federal substantive law in di- 
versity cases, there has been much speculation as to whether Congress could 
constitutionally override the Supreme Court’s holding that in cases where 
federal jurisdiction is based solely on diversity of citizenship a Federal Dis. 
trict Court must apply the law of the state in which it sits. Most of this 
speculation has been academic both in nature and locus. The instant case— 
where a Court of Appeals applied the Federal Arbitration Act in a diversity 
suit—came as Close as any to posing the question to the Supreme Court ina 
real context. But because the Court found the Arbitration Act inapplicable, 
the question was not answered, and there are indications that, as has often 
been the case, the Court’s reluctance to answer the constitutional question was 
responsible in part, at least, for its decision that the Act did not apply. 

Petitioner Bernhardt, a Vermont resident who had been working in Ver- 
mont for respondent Polygraphic Company of American, Inc., a New York 
corporation, sued in a Vermont state court alleging wrongful discharge in 
violation of his employment contract. On the basis of diversity of citizenship 
Polygraphic caused the case to be removed to the Federal District Court for 
Vermont. There it moved to stay the proceedings on the ground that the em- 
ployment contract, which had been made in New York when Bernhardt was 
a New York resident, provided that any dispute was to be submitted to 
arbitration governed by New York law. 

The District Court denied the motion, holding that Vermont law con- 
trolled the enforceability of the arbitration clause and that Vermont law 
permits revocation of an agreement to arbitrate at any time before award. 
The Court of Appeals for the Second Circuit reversed. 218 F. 2d 948 (1955). 
It held that a question of “substantive” law was not involved, and that Erie 
R. Co. v. Tompkins was thus inapplicable. Section g of the Federal Arbitra- 
tion Act provided for a stay under these circumstances, and a stay should 
have been granted. 

The Supreme Court granted certiorari “because of the doubtful applica- 
tion by the Court of Appeals of Erie R. Co. v. Tompkins.” In an opinion by 
Mr. Justice Douglas the judgment below was reversed and the case remanded 
to the District Court. Mr. Justice Burton dissented, and Justices Frankfurter 
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and Harlan wrote opinions concurring in the judgment of reversal but call- 
ing for remand to the Court of Appeals. 

In reaching its decision the Court held: (1) the Federal Arbitration Act 
does not apply where diversity of citizenship is the only basis for federal 
jurisdiction; (2) in the absence of the Federal Arbitration Act, Erie R. Co. 
y. Tompkins required that Vermont law, and not federal law, be applied; 
(g) it was clear that under Vermont internal law the agreement to arbitrate 
was revocable. 

The determination that the Arbitration Act was inapplicable depended on 
statutory analysis, statutory history and an unwillingness to decide a most 
dificult constitutional question. The Court found that although Section 3 
on its face would seem to be applicable to all suits in the federal courts, re- 
gardless of the basis for federal jurisdiction, it must be read with Sections 1 
and 2, which are limited specifically to a “maritime transaction” or a “‘trans- 
action involving commerce” among the states or with foreign nations. As to 
statutory history, the relevant Senate Committee Report stated that Section 
1 defines the contracts to which “the bill will be applicable,” and the House 
Committee Report states that one foundation of the Act is “the Federal 
control over interstate commerce and over admiralty.” Finally, the Court 
said, it would “read §3 narrowly to avoid” the constitutional question which 
might otherwise be raised: “Erie R. Co. v. Tompkins indicated that Con- 
gress does not have the constitutional authority to make the law that is ap- 
plicable to controversies in diversity of citizenship cases,” and Section 3, if 
held applicable, “would invade the local law field.” 

The basis for the Court’s finding that “the local law field” would be in- 


vaded if Section g applied, was set forth in its determination of the second 
question: laying aside the Arbitration Act, does Erie R. Co. v. Tompkins 
require that state law, i.e. Vermont law, be applied? Erie, as interpreted in 
Guaranty Trust Co. v. York, 326 U.S. 99 (1945), held that in “enforcing a 


“ee 


State-created right in a diversity case” the federal court could not “ ‘substanti- 
ally affect the enforcement of the right as given by the state.’ ” To permit ad- 
judication by arbitration rather than by a court might mean “a radical dif- 
ference in ultimate result,” for: (a) there is no right of trial by jury in ar- 
bitration; (b) arbitrators do not “have the benefit of judicial instruction on 
the law’; (c) arbitrators “need not give their reasons for their results”; (d) 
an arbitration record is not as complete as a judicial record; and (e) judicial 
review of an arbitration award is severely limited. 

Having decided that Vermont law, and not federal law, must be applied, 
the Court found that there was no need to remand the case to the Court of 
Appeals to review the District Court’s determination that under Vermont 
law the agreement to arbitrate was not binding. That determination was 
supported by established Vermont decisions and 


“there appears to be no confusion in the Vermont decisions, no de- 
veloping line of authorities that casts a shadow over the established 
ones, no dicta, doubts or ambiguities in the opinions of Vermont 
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judges on the question, no legislative development that promises to 
undermine the judicial rule.” 


One question, however, was left open. It was not clear to “some” of the 
signers of Mr. Justice Douglas’ opinion that the District Court had ruled on 
the question of whether, as a matter of conflicts of laws, a Vermont court in 
this case would apply New York internal law or Vermont internal law ip 
deciding the enforceability of the agreement to arbitrate. The Supreme 
Court, therefore, suggested that the District Court consider this question. 

Concurring, Mr. Justice Frankfurter was in basic agreement with the 
Court’s determination that Vermont law was applicable. His interpretation 
of the Arbitration Act, however, shows even greater reliance on the desir. 
ability of avoiding the constitutional question where the statute did not 
“obviously apply.” (He was careful, on the other hand, to disclaim any opin- 
ion that application of the Arbitration Act would be unconstitutional.) 

Mr. Justice Frankfurter’s disagreement with the Court arose from its fail- 
ure to remand the case to the Court of Appeals, which under its rationale 
of the case had heretofore found it unnecessary to review the District Court's 
determination of Vermont law. If the Court of Appeals had reviewed the 
District Court’s determination of Vermont law and had interpreted that 
law differently, Justice Frankfurter argued, the Supreme Court would not 
have “set its view of Vermont law against that of the Court of Appeals.” 
Moreover, he did not accept the majority’s view that it was clear that a Ver- 
mont state court would have ruled as the District Court. The Supreme Court 
of Vermont had last spoken on the question in 1910, and the general judicial 
attitude toward arbitration had become much more favorable since that 
time: 


“the mere fact that Vermont in 1910 restated its old law against 
denying equitable relief for breach of a promise to arbitrate a con- 
tract made under such Vermont law, is hardly a conclusive ground 
for attributing to the Vermont Supreme Court application of this 
equitable doctrine in 1956 to a contract made in New York with ex- 
plicit agreement by the parties that the law of New York which allows 
such a stay as was here sought, New York Civil Practice Act, §1451, 
should govern.” 


Mr. Justice Harlan concurred in the opinion of the Court as to the ap- 
plicability of the Federal Arbitration Act and its determination that Ver- 
mont law governed. He agreed with Justice Frankfurter, however, that the 
case should be remanded to the Court of Appeals because 


“the review of questions of state law should ordinarily be left to the 
Courts of Appeals.” 


Mr. Justice Burton dissented on the ground that whether or not the 
Federal Arbitration Act applied, Erie R. Co. v. Tompkins did not require 
that state law govern. The arbitration provided for by the contract was a 
“permissible ‘form of trial’”” and a United States District Court could there- 
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fore “stay its own proceedings” to await arbitration “although a state court 
of Vermont would not do likewise.” 

Although the Court did not decide the constitutional question, its decision 
and opinion are significant in several respects. First, the Court confirmed 
that the doctrine of Erie R. Co. v. Tompkins involved not so much whether 
a “substantive question,” as distinguished from a “procedural question,” is 
presented, but whether the result of the lawsuit might substantially be af- 
fected. Second, the decision will probably encourage forum shopping be- 
tween state courts and between federal courts in different states to an even 
greater extent than in the case of ordinary applications of Erie R. Co. v. 
Tompkins. Such forum shopping is the result of the absence of a uniform 
conflicts of laws rule, and it may well be anticipated that many state courts, 
which apply their local law to questions of “procedure,” will find that a 
question of arbitrability, thought it may substantially affect the result, is 
merely a question of “procedure.” Third, a perhaps unintentional effect of 
the opinion will probably be that its detailed elaboration of the differences 
between arbitration and court proceedings will provide considerable “quoted 
with approval” authority in arbitration proceedings for many years to come. 

Finally, by taking upon itself even the limited task of deciding whether 
the Vermont internal law was clear, the Court extended an invitation to 
counsel in future cases to argue to the Court issues of state law. To have 
done this in the instant case seems peculiarly pointless in that the Court 
did not even dispose of the entire matter, but found it necessary to send the 
parties back to the District Court to argue Vermont conflicts law. In any 
event, for the Court to take up its time on such matters of state law may be 
particularly grating— perhaps even more than any delay would have been 
to Bernhardt if he had been forced to go back to the Court of Appeals—to 
the litigant whose petition for certiorari is denied because his cause, though 
perhaps worthy, is not of sufficient importance to warrant the use of the 
valuable time of the Court. 

The Court’s consideration of the Vermont state law question would per- 
haps be justified if it provided sound instruction for lower court federal 
judges in future diversity of citizenship cases. And undoubtedly counsel will 
assume that the opinion must be taken as a guide whenever a lower federal 
court determines a disputed question of state law. Yet it may be questioned 
whether the Court meant to lay down such a guide for all cases, a guide 
which apparently would be somewhat static in nature, or whether it merely 
was attempting to dispose of what it thought to be a relatively easy question. 


DANTAN GEORGE REA V. UNITED STATES 


(January 16, 1956) 


In Weeks v. United States, 232 U.S. 383 (1914) the Supreme Court held 
that the Fourth Amendment barred the use in a federal prosecution of evi- 
dence procured by an illegal search and seizure. When subsequently the 
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Court held in Wolf v. Colorado, 338 U.S. 25 (1949) that the introduction of 
such evidence in a state criminal proceeding did not violate the due proces 
clause of the Fourteenth Amendment, it effectively insulated state criminal 
proceedings from one kind of federal interference. In setting up two differ. 
ent standards for state and federal prosecutions, however, it created several 
additional problems in the area of state and federal relationships. The mos 
recent example arose when a federal officer sought in a state criminal pro- 
ceeding to make use of evidence resulting from an illegal search and seizure 
carried out under an invalid federal search warrant. Two lower federal 
courts refused to enjoin the federal officer from using the results of the jj). 
legal search and seizure in the state court; the United States Supreme Court, 
in a closely divided decision, reversed, reasoning that no conflict between 
state and federal law enforcement agencies was involved, and that the in. 
junction was within its “supervisory powers over federal law enforcement 
agencies.” 

Dantan George Rea, petitioner, was indicted in the District Court for the 
District of New Mexico on the charge of unlawfully acquiring marijuana in 
violation of 26 U.S.C. §2593(a). Rea pleaded not guilty and moved under 
Rule 41(a) of the Rules of Criminal Procedure to suppress the evidence upon 
which the prosecution’s case was based. He alleged that the evidence had 
been procured under an improperly issued search warrant. The District 
Court granted the motion to suppress. On motion by the Government, the 
indictment was then dismissed. Rea made no motion for return of the il- 
legally seized marijuana. Under 28 U.S.C. §2463 it was “contraband” and 
could not be replevied by its owner even if unlawfully seized by the United 
States. 

Subsequently, a Federal Narcotics Agent swore to a complaint before a 
New Mexico Justice of the Peace charging Rea with illegal possession of 
marijuana under New Mexico law. A warrant issued and Rea was arrested 
by the state authorities. Before trial in the state court, Rea moved in the 
federal district court to enjoin the Agent from testifying in the state pro- 
ceeding with respect to the evidence seized illegally and, if the evidence had 
been transferred out of the custody of the United States, to direct the Agent 
to reacquire it and destroy it or transfer it to other agents of the United 
States. The District Court denied the motion. On appeal, the Court of Ap- 
peals for the Tenth Circuit affirmed, 218 F. 2d 237 (1954), on the basis of 
Stefanelli v. Minard, 342 U.S. 117 (1951). There the Supreme Court, refusing 
to interfere with state criminal proceedings, had denied an injunction which 
would have prevented a state officer from introducing illegally seized evi- 
dence in a state prosecution. Rea’s request for certiorari in the instant case 
was granted by the Court “because of the importance in federal law enforce- 
ment of the question presented.” 

By a 5 to 4 vote, the Court, Mr. Justice Douglas writing the opinion, re- 
versed the decision below. Disclaiming the presence of any constitutional 
question, the Court took the position that the issue before it concerned 
only its supervisory powers over federal law enforcement agencies, as illus- 
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trated by cases such as McNabb v. United States, 318 U.S. 332 (1943). No in- 
junction against state officials or state proceedings was involved, for relief 
was asked only against a federal agent; moreover, under 28 U.S.C. §2463 the 
marijuana was contraband “deemed to be in the custody of the law and sub- 
ject only to the orders and decrees of the courts of the United States having 
jurisdiction thereof.” 

The Court then pointed out that the Federal Narcotics Agent had vio- 
lated the Federal Rules governing searches and seizures, which Rules were 
prescribed by the Court and enacted by Congress. It was within the power 
of Federal courts to enforce those Rules so that a federal agent could not 
“fout them and use the fruits of his unlawful act either in federal or state 
proceedings.” Accordingly the injunction should issue in the instant case. 

Mr. Justice Harlan dissented in an opinion joined by Justices Reed, 
Burton and Minton. He first took issue with the majority for resting its 
holding on the Court’s “supervisory powers over federal law enforcement 
agencies.” In excluding evidence in McNabb the Court had said: 


“we confine ourselves to our limited function as the court of ulti- 
mate review of the standards formulated and applied by federal 
courts in the trial of criminal cases. We are not concerned with law 
enforcement practices except in so far as courts themselves become 
instruments of law enforcement.” 318 U.S. at 347. 


But, by granting relief in the instant case the Court, which obviously was not 
protecting the rights of a defendant in a federal court, was engaged in di- 
rectly supervising the acts of federal officials. Mr. Justice Harlan doubted 
that the case came within the McNabb rule “simply because the enjoined 
evidence was seized under an invalid court process” and pointedly asked 
whether the majority would have reached a different result if there had been 
no search warrant at all. 

Granting, however, that Federal courts have general equity power to issue 
the injunction sought in the instant case, Mr. Justice Harlan thought the 
exercise of that power here in conflict with the rationale of the Stefanelli 
case. In that case the Court had refused a federal injunction against state 
oficials in a state prosecution in order to avoid upsetting “the special deli- 
cacy of the adjustment” between federal and state law administration. Mr. 
Justice Harlan found similar interests present in the instant case: the State’s 
case against Rea would apparently fail without the evidence presented by 
the Federal Narcotics Agent, and “if New Mexico should now seek to sub- 
poena the Federal Agent would the Court permit him to honor the State’s 
process?” 

Finally, Mr. Justice Harlan found it difficult to square the decision of the 
Court with the policy underlying the Wolf case. If the Federal Agent had 
introduced his evidence in the state trial and Rea was convicted, the Supreme 
Court, under the Wolf decision, presumably would affirm the conviction. 
On the other hand, if the Court really meant to say that it could distinguish 
the Wolf case and reverse a state court conviction based on evidence illegally 
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seized in violation of the Fourth Amendment, then the state courts firy 
should be given the opportunity to suppress the evidence. In any event, by 
permitting at the same time a federal interference before conviction, the 
Court has invited an unhealthy race between state prosecution and federal 
injunction. 

The logic of Mr. Justice Harlan’s position is difficult to refute, and the 
Court does not seem to have made any serious attempt to meet it. The re. 
luctance of the Court in the past to interfere with state proceedings while 
they are in progress is not easily reconciled with the lightness with which 
the Court here dismissed the argument that state interests were involved 
when a federal court orders a federal agent to ask state officials to retum 
evidence in their possession and refuse to testify before a state tribunal. 

The Court's conclusion is based primarily on its assertion that it is doing 
no more than exercising its “supervisory powers over federal law enforce. 
ment agencies.” Yet, as Mr. Justice Harlan points out, the direct control 
exercised here over the actions of a federal agent undoubtedly represents 
a substantial departure from the type of action previously thought proper 
under the Court's “supervisory powers.” In making this departure the Court 
may well have opened up a number of problems not only in the area of 
relations between state and federal officers, but also in areas where only 
federal officers and federal courts are concerned. There is a clear implication 
that a federal court may give direct relief from the improper conduct of 
federal agents at any stage in a federal criminal proceeding or, perhaps, even 
if no federal criminal proceeding is ever held. 

Perhaps the explanation of the Court’s decision and opinion lies in the 
pragmatic aspects of the instant problem. If control had not been exercised 
in the manner permitted by the Court here and Rea had been convicted in 
the state court, the only avenue left open to the Court would have been the 
reversal of the state court conviction. It would have been difficult, however, 
to reverse the state conviction on the basis of admission of illegally seized 
evidence in view of the Wolf case. Moreover, the prospect of a federal official 
flouting the standards of conduct normally required of him in federal prose- 
cutions was probably not an easy one for the Court to contemplate. It is to 
be noted that Mr. Justice Frankfurter, who wrote the opinion for the Court 


in the Wolf case and the Stefanelli case, joined in the opinion of the Court 
here. 





Committee Reports 


COMMITTEE ON FOREIGN LAW 


, AMERICAN JUDGMENTS ABROAD 


ARGENTINE REPUBLIC 


1. Reciprocity is not required in the Argentine. There being no treaty 
with the United States on the subject, article 559 of the Codes of Procedure 
for the federal courts and for the courts of the city and province of Buenos 
Aires, governs foreign judgments. The procedural codes of the other pro- 
vinces (corresponding to our States) are substantially identical in this respect. 
Said article provides that such judgments shall be enforced if they comply 
with the requisites therein enumerated, which do not include reciprocity. 
In one case however, dealing with a German divorce decree where the defend- 
ant proved the lack of reciprocity in Germany towards similar Argentine 
judgments, there is a statement that this might be a bar, but the case was 
decided on other grounds. 

2. The proceedings for enforcement (exequatur) are brought before the 
civil or commercial court (depending on the nature of the claim) of first 
instance of the defendant’s domicile (art. 560 of said code). An appeal lies 
from the decision. If the exequatur be granted, the subsequent proceedings 
are the same as those upon a domestic judgment. In these execution pro- 
ceedings, the judgment-debtor may file certain defenses (limited to fraud, 
statute of limitations, payment, release or extension of time) and take an 
appeal if disallowed. 

The cost varies with the amount. In all jurisdictions there is a stamp tax 
(“justice tax””), which in the city of Buenos Aires is 3 per mill on the amount 
daimed, and in addition a stamp tax of 3 pesos Argentine currency for each 
page of the record. A minimum scale of fees for lawyers is prescribed by Law 
14,170 (October 6, 1952), on a sliding scale, depending on the amount of the 
daim, ranging from 25% on petty amounts to 11% to 20% on amounts 
above 500,000 pesos. The court may grant a higher amount. For the purpose 


Editor’s Note: This Report was prepared for the Committee by Phanor J. Eder. 
1This report is condensed from a lengthy memorandum kindly furnished by Dr. 
Juan Martin Allende (h.) of the Buenos Aires Bar. Citation of cases has been 
omitted, since they are not readily available or of value to the average practitioner. 
The report, which is in English, is on file in the Library of the Association. Two 
unpublished doctoral theses, New York University Law School, have also been con- 
sulted, viz. BREA, Execution of foreign judgments in Argentina and the U.S.A. 
(1954); MIHM, Enforcement in Latin America of arbitral awards rendered in the 
U.S.A. (1955). Dr. Allende’s memorandum follows the order of the questionnaire in 
the Committee’s preliminary report printed in The Record, June 1953, p. 302 seq. 
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of calculating the justice tax and the legal fees, the Central Bank’s free rate 
of exchange at the date the proceedings are commenced, is taken. 

The time required would be a minimum of six to eight months. 

3. The entire record need not be presented. A certified copy of the judg. 
ment and of such other parts of the record as show jurisdictional facts js 
sufficient (see infra No. 4). The certified copy or copies must be duly av. 
thenticated by the Argentine Consul in the United States and then by the 
Argentine Ministry of Foreign Affairs. No consular certificate of regularity 
is necessary. 

4. The jurisdictional facts, national and international, must appear in 
the record or be affirmatively shown aliunde, viz. that the judgment has 
been entered as the result of a personal action; that the defendant appeared 
personally or by attorney, and in the latter case, a certified copy of the power 
of attorney or document showing the authority of the attorney. (As to default 
judgments, see infra No. 8). It must further appear that the judgment is not 
against the public policy etc. of the Argentine (Civil Code, art. 14). To 
avoid difficulty in this respect, it is suggested that certified copies be at- 
tached to the judgment of e.g. the negotiable instrument, letters, agreements, 
etc. referred to in the judgment or on which the judgment-creditor based 
his claim. The Argentine court must examine the reason or basis for the 
decision of the foreign court in the light of public policy. The judgment 
must be final, i.e. that no appeal is possible. It is suggested that a certificate 
be obtained from the court, or from a higher court, to the effect that the 
judgment is final and enforceable pursuant to the law of the jurisdiction 
where it was entered. The “international” jurisdiction of the foreign court 
must be shown, i.e. that in accordance with Argentine principles of Conflict 
of Laws, it and not the Argentine courts had jurisdiction. A certificate or 
statement of the court of origin showing its jurisdiction is required. 

In principle, the jurisdictional facts will be assumed, but since the Gov- 
ernment Attorney (Agente Fiscal) must be cited and heard, it is advisable 
that all the jurisdictional facts above recited, be affirmatively shown. 

5. The court will not enquire as to the merits of the controversy before 
granting exequatur. 

An otherwise valid judgment will not be denied recognition because of an 
error of fact. In the event of an error of law, especially Argentine law, it is 
conceivable that under article 14 Civil Code, enforcement might be denied.’ 

6. The defense of fraud in obtaining the judgment is not permissible in 


* Article 14 reads (Joannini translation (1917)): “Foreign laws are not applicable: 
1. Whenever their application is contrary to the public or criminal law of the 
Republic, the religion of the State, the tolerance of worship, or morality or good 
customs. 2. Whenever their application is incompatible with the spirit of the legis- 
lation embodied in this Code. 3. Whenever they are of mere privilege. 4. When- 
ever the laws embodied in this Code, in conflict with the foreign laws, are more 
favorable to the validity of the acts involved.” 
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the exequatur proceedings, but it may be raised on the proceedings for 
execution and collection. 

7. Proof is required that the judgment is final and conclusive. It is sug- 

ted that, in addition to the documentation outlined in No. 4, supra, an 
authenticated copy of the pertinent provisions of the rules or code of pro- 
cedure be attached. 

g, A default judgment rendered on personal or other proper service ac- 
cording to our law will be enforced, provided the defendant did not have 
his domicile in Argentine. If he is domiciled in the Argentine, service of the 
summons must be made upon him by means of letters rogatory (since few, 
if any, American courts will comply with letters rogatory from abroad for 
the service of summons, Matter of Romero S6 Misc. 319, 107 N. Y. Supp. 621 
(1907); re Letters Rogatory 261 Fed. 652 (S.D.N.Y. 1919) it is doubtful 
whether they would issue letters rogatory for service abroad). If the defend- 
ant does not appear, the record must show that he had a fair opportunity to 
appear and defend the suit. In one case, the defense of the defendant, domi- 
ciled in the Argentine, that the judgment was by default, was rejected on the 
ground that in the agreement entered into with the plaintiff, he had ex- 
pressly and voluntarily submitted to the jurisdiction of the foreign (British) 
court. 

In principle, enforcement will not be denied because the judgment is not 
responsive to the pleadings. Caveat as to default judgments. 

g. The original claim is merged in the judgment on the principle that it 
is res adjudicata. The judgment-creditor cannot sue on the original claim. 

On the execution proceedings for collection, after grant of exequatur, the 
defendant may interpose the defense of payment or claim a set-off provided 
he can support his contention by documents evidencing a liquidated, due 
and payable amount. 

10. The judgment will be enforced equally against Argentine citizens as 
against foreigners. The Argentine law makes no discrimination. 

11. A license from the currency control authorities is not a prerequisite 
to the enforcement of a judgment nor is compliance with any other govern- 
mental regulations necessary. However, under the present Central Bank 
regulations (as of May 10, 1955), no funds belonging to non-resident indi- 
viduals or corporations may be disposed of without the prior consent of the 
Central Bank. 

ig. American judgments are in general given equally favorable treatment 
with those of other countries, but Argentina has treaties with some other 
countries as to the enforcement of judgments. Under these treaties, enforce- 
ment is easier and there is less probability of resistance by defendants on 
technicalities of procedure. 

13. No estimate can be given of the number of foreign, and specifically 
American, judgments that have been dealt with, but the number is very 
small. This is due no doubt to the fact that the procedural requirements 
outlined above, often have not been complied with; to the uncertainty of 
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finding assets of the defendant even if exequatur is granted, and in recen, 


years, that the moneys, if collected, are practically blocked by the exchange 
control. 


ARBITRAL AWARDS 


There are very few cases in the reports dealing with arbitral awards and 
no statutory provisions regarding the enforcement of foreign awards. 

1. It appears necessary to enter judgment upon an arbitral award in order 
to obtain enforcement. The award per se will not be enforced. There is g 
dictum in one case to the contrary, coupled with a statement that an award 
to be enforceable must meet all the requirements for foreign judgments, 

2. If reduced to judgment, they will be treated on a parity with ordinary 
judgments. 

3. An award duly rendered under New York law against a party who has 
failed to appoint an arbitrator or who has attempted to withdraw from the 
arbitration will be enforced, provided such party be not domiciled in Argen- 
tina. In that case, the rules as to judgments by default (supra, judgments No, 
8) will come into play. 

4. It is essential to show that the agreement for arbitration does not con- 
flict with Argentine public policy. The ordinary commercial arbitration 
would not infringe public policy. It is also essential to show that the pro- 
cedure followed in the arbitration is not contrary to the law of the place 
where the arbitration was held. 

Consequently, it is recommended that, in addition to the documents listed 
above for judgments, there be presented certified copies of the agreement 
for arbitration, of the documents prescribing the rules to be followed by the 
arbitrators, and of the award itself. 


The conclusions of the Committee are: 


1) That in view of the exchange control and the difficulty of coping with 
procedural requirements, it is rarely advisable, under the present state of 
the law, to attempt to enforce an American judgment in the Argentine. 

2) That the difficulties in the exchange control situation could be allevi- 
ated by an appropriate treaty. 

3) That it is advisable in contracts with residents of the Argentine to in- 
sert a provision for submission to the courts of New York or other appropri- 
ate jurisdiction. 

4) That no amendment in the law of this state would be helpful. Efforts 
could appropriately be made through such organizations as the Inter-Ameri- 
can Bar Association and the International Chamber of Commerce, to induce 
the Argentine legislatures to alleviate some of the procedural technicalities. 

5) That while a treaty for the reciprocal enforcement of judgments would 
undoubtedly help, the Committee, guided by other considerations, reserves 
judgment. Among these considerations is the hope of the Committee that 
the bill pending before Congress for the creation of a Committee to study the 
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topic of Judicial Assistance in general will be enacted. On the other hand, 
the Committee has heretofore in connection with its studies of draft treaties 
with other countries, approved provisions in regard to arbitration, and 
yould recommend similar provisions for a treaty with the Argentine. 


WILLIS L. M. REESE, Chairman 


PAUL O. BLEECKER AUSTIN A. LABER 
PETER BORIE ANDRE MAXIMOV 
MARTIN DOMKE CHARLES P. NOYES 
PHANOR J. EDER F. E. OPPENHEIMER 
AUSTIN T. FOSTER ALBERT J. PARRENO 
PHILIP C. JESSUP HOWARD R. PATCH, JR. 
DORIS JONAS OTTO C. SOMMERICH 


ROBERT F. WEISSENSTEIN 


December 1, 1955 


COMMITTEE ON PROFESSIONAL ETHICS 
Opinion No. 811 


Question: Attorney A is employed in the capacity of assistant by attorney 
B for approximately twenty years. During the course of the years the em- 
ployee has of necessity become professionally associated and acquainted with 
the employer attorney's clients. Because of his association over a period of 
years, the employee attorney has become intimately familiar with the par- 
ticular business and legal affairs of the employer attorney's clients. Upon a 
severance of the employment relationship outlined above, the employee 
attorney enters upon the practice of the law in his own name or in associa- 
tion with another attorney and mails announcement cards to the clients of 
the former employer, attorney B. Is there any impropriety in the mailing of 
such announcements by attorney A in these circumstances? 

Opinion: Canons 7 and 27 are involved. Canon 27 states that it is unpro- 
fessional to solicit professional employment by circulars, advertisements, or 
by personal communications not warranted by personal relations. Canon 7 
condemns efforts by one attorney, direct or indirect, to encroach upon the 
professional employment of another. 

In the circumstances stated, the Committee is of the opinion that it would 
not be improper for the former employee to send formal announcements of 
his establishment of a new office to those clients of his former employer to 
whom he is personally known, even where such personal relations originated 
with professional associations growing out of his former employment. We do 
not believe that, in these circumstances, the sending of such announcements 
would violate the spirit or the letter of Canon 7. 


February 6, 1956 
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WOMEN AND THE LAW 


“Adant Arma Togae” 
Let Arms Yield to the Gown 


We have not attempted to ascertain when the above motto was 
adopted by the fair and beautiful Wyoming, the state which has 
a mean elevation of more than a mile and in which the rivers flow 
in all directions. 

Small in population but unsurpassed in scenery and vision, 
Wyoming was the first jurisdiction in the United States to grant 
equal suffrage to women by its territorial legislature in 1869. 

A resurgence of the question of women’s rights has brought 
forth the insistence of many women for an equal rights amend- 
ment to the Constitution of the United States. 

The activities of women in the organized Bar have had a 
healthy development in the last two decades and this Association 
helped to further the acceptance of women on an equal footing 
with men at the Bar. 

One of our early American women lawyers, Mrs. Catherine 
Waugh McCulloch, in pleading for a wider acceptance and ad- 
mission of women to practice in one of our Midwestern states 
summed up the problem as follows: 

“Law is excellent as a study for women, and, in the practice, 
sex is not necessarily a disability.” 


American bar association. Section of international and comparative law. 
Report of committee on comparative law relating to the juridical status 
of women. 1941. 6p. 

Amos, Sheldon. Difference of sex as a topic of jurisprudence. London, 1870. 
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Anthony, Susan B. An account of the proceedings on the trial of, on the 
charge of illegal voting in the Presidential election, Nov. 1872. Rochester, 
N.Y., 1874. 
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